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To the President and The Congress

I have the honor to submit to you the Report of the National Commission
on State Workmen's Compensation Laws in accordance with the provisions
of the Occupational Safety and Health Act of 1970.

Although the backgrounds of the members of the Commission varied

considerably, we began with a common and profound conviction that

American workers should receive adequate and fair protection if they suffer

a work-related injury , disease, or death. The importance we attached to our

assignment was heightened by the recognition that workmen's compensation

now covers almost 85 percent of the labor force and annually provides

benefits to millions of workers.

As our year of hearings and meetings progressed, we reached a general

agreement on the potential role and actual record of workmen's com-

pensation. We have concluded that there is a significant role for a modern

workmen's compensation program and that the States' primary responsi-

bility for the program should be conserved. We also agree that the protection

furnished by workmen's compensation to American workers presently is, in

general, inadequate and inequitable. Significant improvements in workmen's

compensation are necessary if the program is to fulfill its potential.

We have indicated our prescription for needed reforms. We believe the actual

protection afforded by workmen's compensation to injured workmen and

their families can soon converge on the potential.
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INTRODUCTION
in recen t years serious q uestions have
been raised concerning the fairness and
adequacy of present workmen's com-
pensation laws in the light of the
growth of the economy, the changing
nature of the labor force, increases in
medical knowledge, changes in the haz-
ards associated with various types of
employment, new technology creating
new risks to health and safety, and
increases in the general level of wages
and the cost of living.

Congress, in the Occupational Safety and
Health Act of 1970, declared that:

the vast majority of American workers,
and their families, are dependent on
workmen's compensation for their
basic economic security in the event
such workers suffer disabling injury or
death in the course of their employ-
ment; and that the full protection of
American workers from job-related in-
jury or death requires an adequate,
prompt, and equitable system of work-
men's compensation as well as an effec-
tive program of occupational health
and safety regulation. ...

For these reasons, Congress established
the National Commission on State Workmen's
Compensation Laws to "undertake a compre-
hensive study and evaluation of State workmen's
compensation laws in order to determine if such
laws provide an adequate, prompt, and equitableCongress went on to find, however, that
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system of compensation." The Act required that
a final report, containing a "detailed statement
of the findings and conclusions of the Commis-
sion, together with such recommendations as it
deems advisable," be transmitted by the Com-
mission to the President and to the Congress no
later than July 31, 1972.

Activities of the Commission

cians, and others specialising in workmen's
compensation and rehabilitation. More than 200
documents were provided to the Commission by
the staff, including selections from previous
publications and original reports based on staff
surveys and studies.

The Commission was authorized to enter
into contracts with government agencies, private
firms, institutions, and individuals for the con-
duct of research or surveys and the preparation
of reports to be published by the Commission.
These publications include a Compendium on
Workmen's Compensation. a comprehensive re-
view of the issues and information concerning
workmen's compensation, and a series of Sup-
plemental Studies which examine selected
issues in detail. As the Compendium and Supple-
menta/ Studies were prepared and edited by
independent scholars, the Commission assumes
no responsibility for the ideas expressed in these
publications. With some of these ideas the
Commission disagrees. Nonetheless, the material
was valuable to the Commission and is being
published in order to encourage further studies
and appraisals of workmen's compensation.

We have carefully considered the views
presented at our hearings and by our staff and
contractors. The issues have been analyzed
thoroughly in our formal sessions, correspond-
ence, and conversations. Although we have given
serious attention to previous recommendations
for workmen's compensation programs, such as
the widely approved standards published by the
U.S. Department of Labor and the Model Act
published by the Council of State Governments,
we assumed as our responsibility a complete
reexamination of workmen's compensation in
light of the historical changes noted by Con-
gress. We have evaluated the effects of these
changes on the "fairness and adequacy" of the
program launched more than 50 years ago. We
have concluded there is a substantial and vital
role for workmen's compensation in contempo-
rary America.

The main body of our Report contains
three parts which lead to this broad conclusion.
The general objectives of a modern workmen's
compensation program are discussed in Part
One. A detailed evaluation of the present work-
men's compensation program and our recom-
mendations follow in Part Two. In Part Three,
we discuss the future of workmen's com-
pensation.

On J une 15, 1971, the President ap-
pointed 15 Commission members, representing
State workmen's compensation agencies, busi-
ness, labor, insurance carriers, the medical pro-
fession, educators, and the general public. In
addition, the Act designated three members of
the President's cabinet as Commissioners.

The Commission faced a formidable task.
We were asked to evaluate 56 diverse jurisdic-
tions and 16 specific topics, many complex. Our
effective working period was less than a year. We
resolved at our first meeting to meet our
deadline despite the advantages that would have
flowed from additional. time. We made this
decision because important and pressing issues
dictated prompt action. The Congress had ex-
pressed a keen sense of urgency about work-
men's compensation in setting the July 31
deadline. The Commission members and staff
have responded to this urgent concern with their
best effort.

The Commission has had an active and
productive year. Since its first meeting, on July
21, 1971, ten additional meetings have been
held to develop the plan and review the sub-
stance of this Report. In total, these sessions
consumed 32 days with, on the average, 17
Commissioners in attendance.

In addition to the meetings, the Commis-
sion held nine public hearings for a total of 18
days. These hearings included three in Washing-
ton, plus regional hearings in Chicago, Boston,
San Francisco, Dallas, Atlanta, and New York.
Because the first hearing was scheduled on short
notice, only 10 Commissioners were able to
attend. For the subsequent eight hearings, never
were fewer than 15 Commissioners present.
More than 200 witnesses appeared. The edited
transcript of the hearings, to be published, is
expected to exceed 800 printed pages.

A full-time staff of 30 employees assisted
the Commissioners. The professional staff in-
cluded economists, lawyers, physicians, statisti-
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PART II. EVALUATION OF STATE
WORKMEN's COMPENSATION
PROGRAMS AND SELECfED
RECOMMENDATIONS

These three parts are summarized below.
Many supporting data and analyses are con-
tained in the corresponding sections of the
Report. References for factual information in
the Report are included in the Compendium.

PART I. OBJECTIVES FOR A MODERN
WORKMEN'S COMPENSATION
PROGRAM

There are five major objectives for a
modern workmen's compensation pro-
gram: four of them basic and an equally impor-
tant one that supports the others.

The four basic objectives are:

Congress in the Occupational Safety and
Health Act of 1970 specified that our study and
evaluation should include, "without being lim-
ited to," 16 subjects. We believ.e this evaluation
will be most significant if those subjects are
discussed in relation to the five objectives cited
above. Accordingly the 16 subjects are listed
below (Figure A) with reference to the objec-
tives most pertinent and with a citation of the
chapter in the Report which deals most exten-
sively with the respective topics.

In addition to the five objectives, another
basis for our evaluation is the Congressional
directive to determine if State workmen's com-
pensation laws provide an "adequate, prompt,
and equitable" system. We use "adequate" to
mean sufficient to meet the needs or objectives
of the program; thus, we examine whether the
resources being devoted to workmen's compen-
sation income benefits are sufficient. We use
"equitable" to mean fair or just; thus, we
examine whether workers with similar disabil-
ities resulting from work-related injuries or
diseases are treated similarly by different States.
(See Glossary for full definitions of these and
other terms.)

Broad coverage of employees and
of work-related injuries and diseases

Protection should be extended to as many
workers as feasible, and all work-related injuries
and diseases should be covered.

Substantial protection against inte"uption
of income

A high proportion of a disabled worker's
lost earnings should be replaced by workmen's
compensation benefits.

Provision of sufficient medical care
and rehabilitation services

The injured worker's physical condition
and earning capacity should be promptly re~
stored.

I. A Modern Workmen's Compensation
Program Should Provide Coverage
of Employees and Work-Related Injuries
and Diseases

Coverage of Employees
[Section 27(d)( 1 )(C)

Although the percentage of employees
covered by workmen's compensation is increas-
ing, State and Federal programs now reach only
about 85 percent of all employees. This coverage
is inadequate. Inequity results from the wide
variations among the States in the proportion of
their workers protected by workmen's compen-
sation. Thirteen States that cover more than 85
percent of their workers contain more than half
of the nation's labor force, but 15 States cover
less than 70 percent. Inequity also results
because the employees not covered usually are
those most in need of protection: the low-wage

Encouragement ofsafety

Economic incentives in the program
should reduce the number of work-related in-
juries and diseases.

The achievement of these four basic ob-
jectives is dependent on a fifth objective:

An effective system for delivery
of the benefits and services

The basic objectives should be met com-
prehensively and efficiently.
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FIGURE A. Guide to discussion of 16 subjects

OBJECTIVE UNDER
WHICH SUBJECT
IS DISCUSSED IN

INTRODUCTION AND
SUMMARY

SUBJECT LISTED IN SECTION 27 (d) (1)
OF THE OCCUPATIONAL SAFETY AND HEAL TH

ACT OF 1970

I ncome protection 3A. The amount and duration of permanent and temporary disability bene-
fits and the criteria for determining the maximum limitations thereon

--

B. The amount and duration of medical benefits and provisions insuring

adequate medical care and free choice of physician
Medical care and
rehabilitation

4

c. The extent of coverage of workers. including exemptions based on
number or type of employment

Coverage 2

D. Standards for determining which injuries or diseases should be deemed

compensable
Coverage 2

E. Rehabilitation Medical care and
rehabilitation

4

F. Coverage under second- or subsequent-injury funds Medical care and
rehabilitation

4

G. Time limits on filing claims Effective delivery system 6

3I ncome protection

Coverage

H. Waiting periods

Compulsory or elective coverage 2

6J. Administration Effective delivery system

6

6

Effective delivery system

Effective delivery system

K. Legal expenses

L. The feasibility and desirability of a uniform system of reporting
information concerning job-related injuries and diseases and the opera-
tion of workmen's compensation laws

M. The resolution of conflict of laws, extraterritoriality, and similar
problems arising from claims with multi.State aspects

Coverage 2

No The extent to which private insurance carriers are excluded from
supplying workmen's compensation coverage and the desirability of
such exclusionary practices, to the extent they are found to exist

6Effective delivery system

0. The relationship between workmen's compensation on the one hand,
and old-age, disability, survivors insurance and other types of insurance,
public or private, on the other hand

I ncome protection and

medical care and

rehabilitation

3 and 4

7P. Methods of implementing the recommendations of the Commission

Discussed in the Introduction and Summary under Part 111, The Future of Workmen's Compensation.
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coverage should be extended to fam1workers on
the same basis as all other employees. (See R2.4)

Casual and domestic workers. Although
several States cover some casual household
employees, no State covers them on the same
basis as all other workers. The transient or casual
character of domestic jobs and the large number
of households argue against efforts to provide
coverage by conventional means.

We recommend that by July 1, 1975, household
workers and all casual workers be covered under
workmen's compensation at least to the extent
they are covered by Social Security. (See R2.5)

workers, such as farm help, domestics, casual
workers, and employees of small firms.

The lack of coverage is due primarily to
the statutory exclusion of specific occupations
or classes of employers. Another important
factor is the persistence in some States of a
tradition that coverage be elective.

Our recommendations on coverage are in
essence that coverage be extended so as to
provide protection to most employees now
excluded and that coverage be mandatory .

Elective coverage [Section 27(d)( I )(I) ] .
Despite progress in recent decades, the laws of
more than a third of the States retain the
elective feature, installed originally in deference
to constitutional interpretations that are largely
irrelevant now.

We recommend that workmen's compensation
be compulsory rather than elective. (See R2.1 )

Government employees. The laws of 44
States require coverage of some or all State
employees; 36 States require coverage of em-
ployees of local governments; the other laws are
elective.

We recommend that workmen's compensation
coverage be mandatory for all government

employees. (See R2.6)

Conflicts among State laws [Section
27(d)(I)(M)]. Employees who are subject to
the laws of two or more jurisdictions are often
uncertain as to where to file a claim: The claim
may be compensable under one State law and
invalid under another, or, in the extreme,
compensable under neither .

We recommend that the employee be given the
choice of filing a claim for workmen's compen-
sation in any State where he was hired, or where
his employment was principally localized, or
where he was injured. (See R2.1l )

(In this Introduction and Summary , in the
interest of brevity, we have abbreviated and
reworded some of our recommendations con-
tained in Chapters 2 through 6. Each recommen-
dation in this summary contains a reference to
the full text of the recommendations published
in these five chapters. R2.l is the first recom-
mendation in Chapter 2.)

Numerical exemptions [Section
27(d)( 1 )(C) ] .Barely half the States extend
coverage to firms with one or more employees,
and among these are States which exempt
certain classes of employers, such as charitable
organizations.

We recommend that employers not be exempted
from workmen's compensation because of the
number of their employees. (See R2.2)

Coverage of Injuries and Diseases
Section 27( d)( 1 )(D )

Substantial litigation results from efforts
to determine which injuries or diseases are
work-related and compensable. There are both
legal and medical questions in each claim. The
medical question is whether there was in fact an
impairment or death caused by an injury or
disease that was work-related. The legal question
is whether the worker has suffered disability,
i.e., a loss of actual earnings or earning capacity

Exclusions [Section 27(d)( l)(C)] .Exclu-
sions include such categories as farmworkers,
casual and domestic workers, and employees of
State or local governments.

Farm workers. Only about a third of the
States cover farmworkers on essentially the same
basis as other workers. Because of administrative
considerations, we recommend a two-stage
approach to coverage for agricultural workers.

As of July 1, 1973, coverage should be extended
to agricultural employees whose employer's
annual payroll exceeds $1,000. By July 1, 1975,
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attributable at least in part to the work-related

impairment.
The traditional test for determining

whether an injury or disease is compensable, is

that the cause must be an "accident,"-sudden,
unexpected, and determinate as to time and
place. This interpretation has served to bar
compensation for most diseases and for injuries
which were considered routine and usual in the
place of employment.

We recommend that the "accident" requirement
be dropped as a test for compensability. (See

R2.l2)

The compensability of diseases has been
hampered also by the uncertain etiology of
many impairments. Efforts to overcome this

uncertainty by listing specific compensable
diseases results in lack of coverage for some
diseases.

We recommend that all States provide full
coverage of work-related diseases. (See R2.13 )

2 A Modern Workmen's Compensation

Program Should Provide Substantial
Protection Against Interruption of
Income

In general, workmen's compensation pro-
grams provide cash benefits which are inade-
quate. The majority of disabled beneficiaries
receives less than two-thirds of the lost wages. In
most States, the most a beneficiary may receive,
"the maximum weekly benefit," is less than the
poverty level of income for a family of four.
Moreover, many States limit the duration or the
total amount of cash payments.

Payments are inequitable as well as inade-
quate. Benefits differ widely from State to
State. Within States, high-wage workers, if dis-
abled, receive a smaller proportion of their lost
earnings than do low-wage earners because they
are limited by the ceiling of the maximum
weekly benefits. Also, in some States, it appears
that benefits paid for minor injuries are rela-
tively more generous than payments for serious

injuries.
Many programs appear to pay uncon-

tested claims with reasonable promptness. When
claims are contested, the record is less satis-
factory .

Cash benefits are based primarily on the
worker's actual loss of wages or loss of wage
earning capacity. Also, whether or not they
suffer a loss of wages or of earning power ,
workers in many States may receive cash pay-
ments because of work-related impairments.

Benefits usually are computed as a per-
centage of gross pay, rather than spendable
earnings. Tax factors and the number of depend-
ents contribute to inequities in this approach,
and the inequities would be compounded if
higher benefits were paid. The traditional pay-
ments are two-thirds of pre-tax wages. Benefits
calculated as 80 percent of spendable earnings
would better reflect the worker's preinjury
economic circumstances and cost the system
little more. The small increase in cost would in
any event recognize the value of the supple-
ments or fringe benefits which have been intro-
duced since the two-thirds foffi1ula was estab-
lished, and which are not included in gross pay.

Temporary total disability benefits [Sec-
tion 27(d)( 1 )(A)] .A worker who is temporarily
and totally disabled experiences a temporary
and complete loss of wages. Benefits do not
begin unless the disability persists for a specified
waiting period. Usually, if the disability con-
tinues beyond a specified qualifying period, the
worker receives benefits retroactively for the
time lost in the waiting period. A worker's
benefit is calculated as a prescribed proportion
of his previous wages, subject to minimum and
maximum weekly benefits.

Waiting period [Section 27(d)( 1 )(H) ] .
Recommendations published by the Department
of Labor propose a 3 day waiting period and a
14 day retroactive period. In contrast, the Model
Act of the Council of State Governments speci-
fies a 7 day waiting period and a 28 day
retroactive period. Most States meet the stand-
ard of the Model Act, but do not meet the
Department of Labor recommendation. Al-
though the Model Act would provide benefits
for 83 percent of lost time, the U.S. Department
of Labor standard would compensate for 93
percent. The purpose of the waiting and retro-
active provisions are to reduce payments for
truly minor incidents and to assure benefits for
even moderately serious injuries.

We recommend that the waiting period be no
more than 3 days and that the retroactive period
be no more than 14 days. (See R3.5)
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We recommend that our permanent total benefit
proposals be applicable only in those cases
which meet the test of permanent total dis-
ability used in most States. (See R3.ll )

Maximum weekly benefits. Both the
Department of Labor and the Model Act recom-
mend that the maximum weekly benefit should
be at least two-thirds of the average weekly wage
in the State. The majority of States do not meet
this standard: most did in 1940, but since then
have not kept pace with the rise in wages. In 32
States as of January 1, 1972, the maximum for a
family of four was less than 60 percent of the
State's average wage. Such levels of payment are

clearly inadequate.
A maximum of two-thirds of the State's

average wage, coupled with a provision that
purports to provide disabled workers at least
two-thirds of their individual wages, produces
the anomaly that almost half of all disabled
workers-those who had earned more than the
State's average wage-would receive less than
two-thirds of their lost pay.

We recommend progressive increases in the
maximum weekly wage benefit, according to a
time schedule stipulated in Chapter 3, so that by
1981 the maximum in each State would be at
least 200 percent of the State's average weekly
wage. (See R3.8 and R3.9)

Our position on maximum weekly bene-
fits and the proportion of wages to be replaced
is identical with our recommendations for tem-
porary total disability. The main issues for
permanent total disability benefits concern the
total sum allowed and the duration of payments.

Although there is wide agreement that
payments for permanent total disability should
be paid for life, we found that 19 States in 1972
failed to comply with that recommended stand-
ard. In 15 States, duration of payments was
limited to 10 years and in II States the gross
sum payable was less than $25,000, which is less
than the average full-time worker in the United
States earns in four years.

We recommend that permanent total benefits be
paid for the duration of the worker's disability
without limitations as to dollar amount or time.

(See R3.17)

Proportion of lost wages to be replaced.
The decision fixing the proportion of lost wages
to be replaced must balance incentives to em-
ployers to improve safety with incentives to the
disabled to take full advantage of rehabilitation
services and to return to work.

We recommend that cash benefits for temporary
total disability be at least two-thirds of the
worker's gross weekly wage. The two-thirds
formulation should be used only on a transi-
tional basis until the State adopts a provision
making payments at least 80 percent of the
worker's spendable weekly earnings. (See R3.6
and R3.7)

Relationship to other programs [Section
27(d)( l)(O)] .The variability 9f benefits pro-
vided to disabled workers from sources other
than workmen's compensation aggravates the
inequities of the system.

If our recommendations for increases in
the maximum weekly benefit for permanent
total disability and the removal of limitations of
time and duration are accepted, we believe that
these permanent total benefits should be coor-
dinated with other programs.

We recommend that the Social Security benefits
for permanent and total disability be reduced in
the presence of workmen's compensation
benefits. (See R3.18)

Each worker's benefit would be subject to
the State's maximum weekly benefit. Permanent partial disability benefits. The

issues arising from benefits for permanent partial
disability are so critical to the future of work-
men's compensation that the subject warrants
the highest priority. Unfortunately, the critical
need for corrective action is matched by the
elusiveness of the proper remedy, and there is a
serious danger that premature or insufficiently
detailed recommendations might only worsen

Permanent total disability benefits [sec-
tion 27(d)( l)(A)] .A worker is eligible for
permanent total benefits when he experiences a
complete loss of wages for a prolonged period.
In a few States, a worker may receive permanent
total benefits merely because he is unable to
return to his previous job.
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We see no justification for arbitrary limi-
tation of the amount or duration of benefits to
survivors of a deceased worker.

We recommend that benefits in death cases be
paid to a widow or widower for life or until
remarriage, and in the event of remarriage we
recommend that two years' benefits be paid in a
lump sum to the widow or widower. We also
recommend that benefits for a dependent child
be continued until the child reaches 18, or
beyond such age if actually dependent, or at
least until age 25 if enrolled as a full-time
student in any accredited educational institu-
tion. (See R3.25)

Relationship to other programs [Section
27(d)( l)(O)] .Adoption of our recommenda-
tions will assure that families of those who die
from work-related causes will have greater and
more continuous protection than they might
receive from Social Security.

We recommend that workmen's compensation
benefits be reduced by the amount of any
payments received from Social Security by the
deceased worker's family. (See R3.27)

3. Workmen's Compensation Should
Provide Sufficient Medical Care
and Rehabilitation Services

the present problems. These problems include
the wide variation from State to State in the
ratio of pern1anent partial benefits to total
benefits, and the apparent tendency in some
States for the payment of disproportionately
large benefits for minor permanent partial dis-
abilities relative to the benefits for major perma-
nent partial and permanent total disabilities.
Also, in some States, evaluations of the extent
of permanent partial disability often seem to be
without consistent guidelines. Although the
recently issued American Medical Association's
Guides to the Evaluation of Permanent Impair-
ment are a welcome contribution, they are
designed only for the evaluation of impairment
and do not purport to provide guidance for the
evaluation of disability, as opposed to
impairment.

These apparent inconsistencies and defi-
ciencies warrant a separate study and report. We
do not deny the importance of the permanent
partial phase of workmen's compensation; we
feel our responsibility at this time is to point to
the need for the immediate commencement of a
thorough examination of permanent partial
benefits.

Death benefits. Death benefits consist of
payments to the surviving spouse, minor chil-
dren, or other dependents of a worker who dies
as a result of a work-related injury or disease.
Such benefits account for less than one percent
of all workmen's compensation cases and less
than ten percent of the total payments. The
limits on the weekly benefits and on the total
duration or amount, as found in many States,
result in little overall cost saving for the program
and are particularly ill founded.

We recommend that death benefits be at least
66 2/3 percent of the worker's gross weekly
wage. The two-thirds formulation should be
used only on a transitional basis until the State
adopts a provision making payments at least 80
percent of the spendable earnings of the worker .
(See R3.20 and R3.21)
We recommend that the minimum weekly bene-
fit for death cases be at least 50 percent of the
average weekly wage in the State. (See R3.26)

In death cases, we recommend that the State's
maximum weekly benefit be increased until, by
1981, the maximum represents 200 percent of
the State's average weekly wage. (See R3.23 and
R3.24)

Medical care and rehabilitation services
contribute both a monetary and a human value
to the workmen's compensation system. Medical
benefits have a monetary value of one billion
dollars a year, about a third of the charges to the
system. Four out of five beneficiaries receive
medical services only.

In addition to medical services from the
time of injury or detection of the disease, the
system provides physical restoration services,
including surgery and physical therapy, guidance
and instruction in restoring earning capabilities,
and placement in productive employment.

The record of delivering such services
varies. Performance of medical services is reason-
ably good but, with only a few exceptions, the
performance of physical restoration is less suc-
cessful. Vocational guidance and instruction
services are spotty and placement services for
rehabilitated workers are generally inadequate.



payments are offered in exchange for such
waiver of rights, we believe the agreements
should require approval of the administrative

agency.

These services need increased attention and
coordination.

Choice of physician [Section
27(d)(1)(B)1. Among the issues that relate to
the quality of medical care is the method of
selecting a physician for the injured employee.
The recommended standard published by the
U.S. Department of Labor would permit the
employee to select the physician freely or in
accord with rules of the workmen's compensa-
tion agency. Half the States use this system. It
can be argued that such freedom for the
employee is illusory or disadvantageous to one
with a work-related disease which may be
improperly diagnosed by a physician unfamiliar
with a specialized working environment. Con-
versely it may be argued that any limitation on
the freedom of choice is an infringement on
access to independent medical services.

We recommend there be no statutory limits on
the length of time or dollar amount for medical
care or physical rehabilitation services for any
work-related impairment. (See R4.2)

We recommend that the worker be permitted
the initial selection of his physician, either from
among all licensed physicians in the State or
from a panel of physicians selected or approved
by the State's workmen's compensation agency.
(See R4.1)

Supervision of quality care at reasonable
cost. There are no short cuts to economical
delivery of medical care of satisfactory quality.
There is no substitute for conscientious super-
vision by competent professionals in order to
insure that a job is done well. Nevertheless,
fewer than half the States provide such super-
vision within the workmen's compensation
agency. Supervision can not be effective if
limited to a clerical review of case histories.
There must be skilled observation and authority
to order provision of necessary services, to curb
excessive charges, and to recommend or require
workmen to seek appropriate consultation.

Fewer than half of the States have a
medical-rehabilitation division and only 26 pro-
vide such supervision in a manner consistent
with recommended standards.

We recommend that each workmen's compensa-
tion agency establish a medical rehabilitation
division, with authority to effectively supervise
medical care and rehabilitation services. (See
R4.5)

Amount and duration of medical benefit
[Section 27(d)(I)(B)] .Limits on the amount or
duration of medical care are more prevalent for
work-related diseases than for injuries. The trend
has been to remove such limits for injuries: 41
States comply with the U.S. Department of
Labor standard of full medical benefits for those
injured on the job. The trend has been similar
with respect to diseases but only 36 States in
1972 provide full benefits. The limitations apply
largely to diseases activated by dust.

Where the statutes specify payment of
"all reasonable" charges, this language has been
interpreted in some States to impose limitations
on the types of services used. The wisdom of
limiting services according to the merits of an
individual situation is not open to challenge, but
we oppose arbitrary rules that limit medical or
rehabilitation services without regard to their
merit. Such limits can be self-defeating if they
deny benefits, such as prosthetic devices, which
restore a patient to a productive career. For the
same reasons we oppose compromise and release
agreements which terminate an employee's right
to medical benefits. Even when lump sum

Vocational rehabilitation [Section 27(d)
( 1 )(E) J .Medical care would be far more
effective if well coordinated with vocational
rehabilitation services. Such coordination would
require employers to report promptly to the
medical-rehabilitation division on the condition
of claimants who are seriously disabled. Simul-
taneously, the claimant should be informed of
his rights and opportunities to use restorative,
guidance, and instruction services. Employees of
the medical-rehabilitation division would be held
responsible for following the course of such
services and for assisting in their delivery.

Although some vocational services are
provided by insurance carriers and employers,
vocational aspects of rehabilitation are handled
in most States mainly by agencies that rarely



contributing effects of the last injury and not
for the total. He is charged for one eye
only: the fund pays the balance of the award
for total blindness.

Unfortunately, many employers appear to
have little knowledge of such funds. Also, in
many States, the funds are insufficiently fi-
nanced. Only 20 States have second-injury funds
with broad coverage of preexisting impairments.
Coverage that is so broad as to cover virtually
every employee would defeat the purpose of the
fund. The Model Act specifies 26 permanent
impairments eligible for coverage by a second
injury fund and, in addition, covers any impair-
ment which is equivalent to 50 percent of total

impairment.

have more than a tangential relationship with
workmen's compensation or physical rehabilita-
tion services.

Many disabled workers fail to receive
vocational services partly because they are not
aware of their rights, partly because they lack
motivation because of a fear they will lose
compensation benefits if rehabilitated, and
partly because they cannot afford the out-
of-pocket costs of maintenance during
instruction.

We recommend that the medical-rehabilitation
division within each State's workmen's compen-
sation agency be given the specific responsibility
of assuring that every worker who could benefit
from vocational rehabilitation services be
offered those services. (See R4.7) We recommend that States establish a second-

injury fund with a broad coverage of pre-existing
impairments. We recommend that the second-
injury fund be financed by charges against all
carriers, State funds, and self-insuring employers
in proportion to the benefits paid by each, or by
general revenue, or by both sources. We urge
State workmen's compensation agencies to in-
terpret eligibility for second-injury funds liber-
ally in order to encourage employment of the
physically handicapped and to publicize the
programs to employers and employees. (See
R4.10, R4.11, and R4.12)

4. Workmen's Compensation Should
Encourage Safety

The cost of such services should be
assessed against the employers, if only to assure
that rehabilitation receives appropriate attention
within the workmen's compensation program.
Provision of special maintenance benefits during
the period of instruction, with the sum and
period to be detennined by the medical-
rehabilitation division, would help to assure
cooperation of the worker in the instruction
program. A worker who refuses vocational assist-
ance might also be subject to denial of other
benefits.

Placement of the disabled and use of
second-injury funds [Section 27(d)(I)(F)] .
"Hire the Handicapped" campaigns have a much
broader base than workmen's compensation.
They aim to employ not only those disabled on
the job, a small portion of the total number of
disabled, but others, notably veterans.

The employer concerned with operating
costs, including premiums for workmen's com-
pensation insurance, tends to be dubious about,
if not averse to, hiring anyone with a preexisting
impairment. If an employee with only one hand
loses the other, or if an employee with sight in
only one eye becomes totally blind, it is
inequitable to burden the employer with the
charges for the total disability. For this reason,
all but four States have established a subsequent-
or second-injury fund which assumes responsi-
bility for paying for the compounding effects of
a second injury .By this means, the worker
receives in full the benefits which are his right,
but the employer is charged only for the

Consistent with its aims to protect main-
tenance of income and to deliver services of high
quality with the maximum economy, workmen's
compensation also offers incentives to improve
the safety of working conditions.

Although the supporting evidence is
limited, we believe that the experience rating of
insurance premiums can offer employers an
incentive to develop safe designs, practices, and
working arrangements. It has been demonstrated
in individual industries that preventive health
and safety programs dramatically improve pro-
ductivity and reduce labor costs. The spur to
safety from experience ratipg is restricted
because 80 percent of all employers are too
small to be eligible under present regulations.

We recommend that, subject to sound actuarial
standards, the experience rating principle be
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extended to as many employers as practicable.
(See R5.3)

In addition to the built-in stimulus to
safety provided by experience rating, workmen's
compensation also promotes safety by expend-
ing substantial resources on accident preven-
tion services. However, in some States there are
so many carriers writing workmen's compensa-
tion insurance, it is unlikely that all provide
effective safety programs. Likewise, some State-
operated insurance funds and some self-insuring
employers devote insufficient resources to safety
programs.

We recommend that insurance carriers be re-
quired to provide loss prevention services and
that the workmen's compensation agency care-
fully audit these services. State-operated work-
men's compensation funds should provide
similar accident prevention services under inde-
pendent audit procedures where practicable.
Self-insurers should likewise be subject to audit
with respect to the adequacy of their safety
programs. (See R5.2)

Legal expenses [Section 27(d) (1)(K)].
Originally it was hoped that the compensation
program would be self-administering; that em-
ployees would protect their interests without
need for legal counselor other outside inter-
vention. The no-fault concept and prescribed
benefits, it was assumed, would reduce the need
for litigation. The complexities of the law and
doubts about the sources and nature of impair-
ments have dashed these expectations, although,
given sufficient assistance by administrative
agencies, claimants might have relied less on
privately retained counsel and the system as a
whole might have been spared the concomitant

legal expenses.

We recommend that attorneys' fees for all
parties be reported for each case, and that the
fees be regulated under the rulemaking authority
of the workmen's compensation administrator.

(See R6.15)

There Should Be an Effective Delivery
System for Workmen's Compensation

Administrative organization. Disputes on
claims in five States are assigned immediately to
the general courts. Adjudicators who handle
workmen's compensation cases exclusively have
the primary duty to resolve disputes in 45
States. Only if they fail are the decisions
appealed to the courts.

We recommend that each State utilize a work-
men's compensation agency to fulfill the admin-
istrative obligations of a modern workmen's

compensation program. (See R6.1 )

The effectiveness of workmen's compen-
sation is to be judged by the program's ability to
deliver the benefits and services which fulfill its
basic objectives.

Six obligations of administration [ Section
27(d)(I)(J)]. In this connection, the primary
obligations of the workmen's compensation
agency are: ( I) to take initiatives in administer-
ing the act, (2) to provide for continuing review
and seek periodic revision of both the work-
men's compensation statute and supporting
regulations and procedures, based on research
findings, changing needs, and the evidence of
experience, (3) to advise employees of their
rights and obligations and to assure workers of
their benefits under the law, ( 4) to apprise
employers, carriers, and others involved of their
rights, obligations, and privileges, ( 5) to assist
voluntary resolutions of disputes, consistent
with the law, ( 6) and to adjudicate disputes
which do not yield to voluntary negotiation.
Adjudication should be the least burdensome of
these six obligations if the others are well
executed.

In line with their traditional role of
providing a laboratory for experimentation, with
variations suited to their own experience, needs,
or creativity, the States have devised a variety of
structures to administer their workmen's com-
pensation programs. It is difficult to evaluate
these structures outside the entire political and
economic context of each State. The State
agencies vary remarkably in their assignment and
exercise of responsibilities. Some agencies do
little but adjudicate, with small regard for the
effective delivery of workmen's compensation
services or for their other administrative obliga-
tions, cited above. For this reason, we advocate
a strong administrative leadership with authority
commensurate to the responsibility, empowered
to supervise all employees except the"members
of the appeals board. One Derson should be
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responsible for the administration of the State
workmen's compensation program. This empha-
sis -on personnel as a crucial factor in the
excellence of the system extends to the entire
staff of the agency.

of workmen's compensation, such as promptness
of payments, the number of workers receiving
the maximum benefits, and the amount of legal
fees. At the present time, most States cannot
provide this infonnation on any basis, and
almost none of the data can be compared across
States.We recommend that, insofar as practical, all

employees of the agency be full-time with no
outside employment, with salaries commen-
surate with this full-time status. (See R6.5)

Processing of claims. A number of posi-
tive recommendations on administrative proce-
dure appear in Chapter 6. In this summary , we
will mention only two, which are included in the
list of subjects assigned to us for evaluation by

Congress.
Time limits on filing claims [Section

27(d)( 1)(G)] .The problem for an employee in
meeting the time limit for filing his claim is
particularly acute when his impairment results
from a work-related disease. A substantial lag
may occur between exposure to the disease-
producing substance and the manifestation or
diagnosis of the disease. The recommendation
published by the Department of Labor favors a
flexible time limit, so that workers with long
developing disabilities can still receive benefits,
and about one-half of the States meet this
recommended standard.

A salutary consequence of preparation
and dissemination of comparable data would be
the enhancement of one virtue of the Federal
system, namely that States can be laboratories
of experiment and learn from one another.

Insurance systems [Section
27(d)( I )(N)] .Most workmen's compensation
laws provide that qualified employers may self-
insure their obligations. Other employers are
required to buy insurance from a private carrier
or a State fund. Although private carriers are
excluded from some States, they provide 63
percent of all workmen's compensation benefits;
State funds, 23 percent; and self-insured
employers, 14 percent.

The studies available to us indicate that
no type of insurance has a general advantage
over another in delivering services.

We recommend that States be free to continue
their present insurance arrangements or, if the
States wish, to permit private insurance, self-
insurance, and State funds where any of these
types of insurance now are absent. (See R6.20)

We recommend that the time limit for initiating
a claim be three years after the date the claimant
knows, or by exercise of reasonable diligence
should have known, of the existence of the
impairment and its possible relationship to his
employment, or within three years after the
employee first experiences a loss of wages which
the employee knows or, by exercise of reason-
able diligence, should have known was because
of the work-related impairment. If benefits have
previously been provided, the claim period
should begin on the date benefits were last
furnished. (See R6.13)

Protection against insolvency. Special
means are needed to protect employees in the
event the employer fails to comply with the
insurance requirements of the workmen's com-
pensation law of if a carrier or employer becomes
insolvent. Insolvency is a risk of the free
enterprise system, but the penalties should not
be assessed upon disabled employees.

We recommend that procedures be established in
each State to provide benefits to employees
whose benefits are endangered because of an
insolvent carrier or employer, or because an
employer fails to comply with the law man-
dating the purchase of workmen's compensation
insurance. (See R6.21 )

A uniform system of reporting [Section
27(d)( 1 )(L) ] .An active State agency, such as
we have recommended, requires the receipt and
analysis of substantial data. Most of these data
may be useful only within the particular State,
but there are advantages which would result
from nationally uniform data on several aspects

PART III. THE FUTURE OF WORKMEN'S
COMPENSATION

Our intensive evaluation of the evidence
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compels us to conclude that State workmen's
compensation laws are in general neither ade-
quate nor equitable. While several States have
good programs, and while medical care and some
other aspects of workmen's compensation are
commendable, strong points too often are
matched by weak.

In recent years, State laws have improved.
In 1971, more than 300 bills were enacted,
about 100 more than customary in odd-year
legislative sessions. This encouraging burst of
activity nevertheless failed to satisfy many basic
needs. Of 16 recommendations for workmen's
compensation published by the Department of
Labor, the average State meets only eight. The
wide variation among the States also are disturb-
ing. While 9 States meet at least 13 of the
recommendations, 10 States meet 4 or fewer.

An appropriate response to the serious
deficiencies of workmen's compensation has
been the major concern of our Commission. Are
we to conclude that workmen's compensation is
permanently and totally disabled, or is there a
rational basis for continuing the program?

That fundamental question has obliged us
to consider the possible alternatives to work-
men's compensation. We have discussed the
implications of abolishing workmen's compensa-
tion and reverting to the negligence suits, a
remedy abandoned some 50 years ago. This
option is still inferior to workmen's compensa-
tion: its deficiencies include uncertainties for
both employer and worker and the substantial
costs arising from litigation over the degree and
source of impairment. Such litigation also has
serious adverse effects on efforts at rehabili-
tation.

An even more radical option is the pro-
posal to disassemble the program and distribute
the components elsewhere. We are convinced
that the problems associated with partition are
insoluble, and that the injured workingman
would be adversely affected. Each of the pro-
grams to which the components would be
assigned has at least one serious deficiency
compared to workmen's compensation. For
example, the eligibility requirements of the
Disability Insurance program under Social Secur-
ity preclude benefits until the worker has several
quarters of covered employment. In workmen's
compensation, in contrast, the worker is eligible
from the first day he is employed. Also, we do
not believe there is likely to be in the near

future a source of medical care as satisfactory as
workmen's compensation. Under most proposals
for national health insurance, there are deducti-
bles and other limitations on benefits not found
in most workmen's compensation statutes. The
ultimate weakness of partition, however, is that
there are no well established locations for the
two most important components of workmen's
compensation: cash benefits for short-term
total disabilities and cash benefits for long-term
partial disa bili ties.

Perhaps in another decade or two, an
attractive alternative to workmen's compen-
sation will emerge.

For the foreseeable future we are con-
vinced that, if our recommendations for a
modern workmen's compensation program are
adopted, the program should be retained.

The issue then becomes the final subject
assigned to us by Congress: what are the
"methods of implementing the recommenda-
tions of the Commission?" As we have reviewed
the efforts for improvement by the various
States, it has become apparent that the answer
to this question is the most elusive of all that
have been raised. Our recommendations are not
fundamentally different from those of earlier
investigations; yet previous recommendations
have won no strong support.

Several reasons for the indifferent re-
sponse to previous reform proposals are evident.
The lack of interest in or understanding of
workmen's compensation by State legislators and
the general public is attributable in part to the
complexity of the program. Various interest
groups, including employers, unions, attorneys,
and insurance carriers, have often allowed their
specialized concerns to stand in the way of
general reform. And State legislators and offi-
cials, even when they have been genuinely
interested in reform, have too often been dis-
suaded by the irrational fear that the resulting
increase in costs would induce employers to
transfer business to States with less generous
benefits and lower costs.

In view of these experiences, we have
contemplated various strategies for improving
workmen's compensation. Among those
suggested at our hearings were a complete
Federal takeover; retention of present State
programs with only voluntary responses to
Federal guidance or recommendations; and
various methods of combining the basic State-
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examined thoroughly during the brief life of this
Commission, and are critical to the overall
design of a modem workmen's compensation
program and to the elimination of the most
likely sources of inefficiencies and excessive
payments in the present program.

All Commissioners believe there is another
potential role for the Federal government in
workmen's compensation. We have specified
certain of our recommendations as the essential
elements of a modern workmen's compensation
program. We recommend that compliance of the
States with these essential recommendations be
evaluated on July 1, 1975, and, if necessary,
<;ongress with no further delay in the effective
date should then guarantee compliance with
these recommendations.

The essential elements of workmen's com-
pensation recommended by this Commission
are:

Compulsory Coverage (R2.1,

No Occupational or Numerical Exemp-
tions to Coverage (R2.2, R2.4, R2.5, R2.6 and
R2.7)

Full Coverage of Work-Related Diseases

(R2.13)

Full Medical and Physical Rehabilitation
Services without Arbitrary Limits (R4.2 and
4.4)

Employee's Choice of Jurisdiction for
Filing Interstate Claims (R2.11)

Adequate Weekly Cash Benefits for
Temporary Total, Permanent Total~ and Death
Cases (R3.7, R3.8, R3.11, R3.12, R3.15, R3.21
R3.23)

No Arbitrary Limits on Duration or Sum
of Benefits (R3.17 , R3.25)

If, after the 1975 review, Federal support
is needed to guarantee compliance with these
essential recommendations, they should be
included as mandates in Federal legislation. Any
employer not covered by a State workrpen's
compensation act would be required to elect
coverage in an appropriate State. For all em-
ployers in States where the scope of protection
of the State act does not include the essential
recommendations, supplemental insurance or
self-insurance to provide this broader pro-

run system with a more active and influential
role for the Federal government.

Despite disagreements among the Com-
missioners on some matters, such as the timing
of certain methods for improving workmen's
compensation, we all agree on some points.

We agree that the States have the eco-
nomic capability of responding to our recom-
mendations.

Although our recommendations will
increase the costs of workmen's compensation
for most States and many employers, we agree
that employers and the States have the resources
to meet such costs. The States have the distinct
advantage of having personnel and procedures in
place: a Federal takeover would substantially
disrupt established administrative arrangements.
Moreover, we have seen no evidence that Federal
administrative procedures are superior to those
of the States.

We reject the suggestion that Federal
administration be substituted for State programs
at this time.

Several Commissioners believe that a
Federal takeover of workmen's compensation
may be appropriate in a few years if the present
deficiencies are not corrected promptly, bu t
they also believe these deficiencies can be
overcome by the States.

All Commissioners believe the virtues of a
decentralized, State-administered workmen's
compensation program can be enhanced by
creative Federal assistance.

One role for the Federal government is to
help the States learn from one ?nother. Our
hearings have impressed us that a superior
method in one State is not adopted swiftly by
other States, a lag explained partially by the
complexity of workmen's compensation. This
learning lag can be shortened substantially.

We urge the President to appoint a Fed-
eral commission to provide encouragement and
technical assistance to the States.

This assistance could include consultation
on statutory amendments and improved data
and reporting systems. Another function of the
Commission would be to develop additional
recommendations to supplement ours. Some of
their recommendations should be based on a
continuing review of permanent partial disability
benefits and the delivery system for workmen's
compensation. These topics could not be



27

tection would be required. The nonnal enforce-
ment method would be the imposition of fines
on non-complying employers. Most claims
would be handled by existing State workmen's
compensation agencies using their regular proce-
dures, except that the scope of protection
afforded by the State must include the essenti~
recommendations.

The Commission was unanimous in con-
cluding that congressional intervention may be
necessary to bring about the refonns essential to
survival of the State workmen's compensation
system. We believe that the threat of or, if
necessary, the enactment of Federal mandates
will remove from each State the main barrier to
effective workmen's compensation refonn: the
fear that compensation costs may drive
employers to move away to markets where
protection for disabled workers is inadequate
but less expensive. There was disagreement
concerning the appropriate time for Cpngres-
sional action, with a majority concl11tiing that
States should be given until 1975 to ~ct before
Federal mandates are enacted if States have not
adopted our essential recommendations. One
reason for the delay is the feeling that an

immediate push for congressional legislation
would precipitate a confrontation which would
delay positive action at the State level pending
the outcome. Another reason is that many
necessary refonns in the State workmen's com-
pensation programs are not susceptible to
Federal mandates. If our mandates immediately
were adopted by Congress and made applicable
to the States, some States might fail to under-
take the thorough review of our recommenda-
tions that are not appropriate as Federal
mandates.

If the Federal government guarantees the
adoption of our essential recommendations, if a
new Commission is established to encourage and
assist the States, and, most important, if those
who control the fate of workmen's compensa-
tion at the State level accept responsibility for
the program's refonn, we believe that soon the
protection provided by workmen's compen-
sation to "the vast majority of American
workers, and their families. ..in the event such
workers suffer disabling injury or death in the
course of their employment. ..[will be] ade-
quate, prompt, and equitable."


