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        Private sector employers increased their expenditures on workers’ compensation in 
2002 to 1.96 percent of gross earnings (or payroll) in 2002, an increase from 1.92 percent 
in 2001. As shown in Figure WCC, the most striking development in the private sector 
in 2002 is that the increase reverses a seven-year trend of declining costs. The peak for 
private industry employers occurred in 1994, when costs were 2.99 percent of payroll. 
The decline through 2001 was the longest sustained period of decline in employer costs 
relative to payroll in at least 50 years. 
        While workers’ compensation costs increased in 2002 for private sector employers, 
a more comprehensive set of employers—namely all employers other than the federal 
government—continued to experience a decline in workers’ compensation costs in 
2002, dropping to 1.85 percent of payroll from 1.87 percent of payroll in 2001. For non-
federal employers, the decline in workers’ compensation costs relative to payroll con-
tinued for an eight year in 2002. 
        Jason Solomon presents a thoughtful examination of the legal aspects of cumula-
tive trauma disorders (CTDs). He recounts the bargain in the design of original work-
ers’ compensation statutes early in the 20th century: workers agreed to accept workers’ 
compensation benefits and to forego tort suits (thus providing limited liability for em-
ployers) in exchange for a no-fault program for which employees were eligible even 
when they could not meet the legal tests for tort actions. Paradoxically, the recent 
tightening of compensability standards in workers’ compensation programs and the 
evolution of tort law over the 20th century means that, for conditions such as CTDs, it is 
easier for a plaintiff to establish negligence in a tort suit than to meet the legal tests for 
workers’ compensation benefits. Solomon proposes some provocative solutions that 
would restore the original bargain underlying workers’ compensation. 
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Figure WCC - Workers' Compensation Costs as a Percentage of 
Gross Earnings, 1986-2002
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WORKERS’  COMPENSATION POLICY REVIEW 

         The 2002 data on the employers’ 
costs of workers' compensation pre-
sent mixed messages about recent 
trends, depending on the sector of 
the economy examined and the 
measure of costs being utilized.1   
Workers’ compensation costs as a 
percentage of gross earnings 
(payroll) increased in the private 
sector in 2002, reversing a trend of 
declining costs that began in 1995. 
As shown in Figure A, employers' 
expenditures on workers' compensa-
tion in private industry represented 
1.74 percent of payroll in 1986, in-
creased in each of the next eight 
years until peaking at 2.99 percent of 
payroll in 1994, then declined for 
seven years until reaching 1.92 per-
cent of payroll in 2001.  The increase 
in costs for private sector employers 
to 1.96 percent in 2002 still leaves 
costs lower than in any year in the 
1990s. 

         Workers' compensation costs 
for all non-federal employees, a cate-
gory that includes private industry 
employees along with state and local 
government employees, represented 
2.41 percent of payroll in 1991,2 in-
creased to a peak of 2.67 percent in 
1994, and then declined from 1994 to 
2002, when it was 1.85 percent of 
payroll (see Figure B). The non-
federal category, which includes ap-
proximately 95 percent of employees 
in the private and public sectors, has 
a pattern in the last decade that in 
general resembles the trends in the 
private sector. 

        The employees who account for 
the difference between the private 
sector and the entire non-federal sec-
tor are in the state and local govern-
ment sector. This sector's workers’ 
compensation costs started at 1.49 
percent of payroll in 1991, peaked in 
1995 at 1.59 percent of payroll, 
dropped to 1.34 percent of payroll in 

2000, rebounded to 1.42 percent of 
payroll in 2001, and then declined in 
2002 to 1.37 percent of payroll (see 
Figure C).  The state and local gov-
ernment sector is thus distinctive 
because workers’ compensation 
costs as a percentage of payroll 
peaked later (in 1995) than in the 
private sector and because the costs 
declined in 2002 in the state and lo-
cal government sector while costs 
increased in the private sector in 
2002. 

Costs per Hour Worked 

        An alternative measure of the 
employers’ costs of workers’ com-
pensation is expenditures on the 
program in dollars per hour worked.  
Using this measure of employers’ 
costs for the private sector, the costs 
began at $0.19 per hour in 1986, in-
creased to $0.41 per hour in 1994, 
declined in most years until reaching 
$0.33 per hour in 2000 and 2001, and 

Workers’ Compensation Costs for Employers:  Divergent 
Trends for 2002 
 

by John F. Burton, Jr. 

Figure A - Workers' Compensation Costs as a Percentage of Gross Earnings, Private 
Industry Employees, 1986-2002
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then increased to $0.35 per hour in 
2002 (see Figure D). 

         Workers’ compensation costs 
per hour worked for all non-federal 
government employees were $0.32 
in 1991 (the first year with available 
data), increased to $0.39 in 1994, 
declined to $0.33 in 2000, and then 
increased to $0.35 in 2002 (see Fig-
ure E). 

        The employers’ costs of work-
ers’ compensation per hour worked 
in the state and local government 
sector were $0.26 in 1991 (the first 
year with data), increased to $0.31 
in 1994, fluctuated in a narrow band 
between $0.30 and $0.31 per hour 
from 1994 to 2000, and finally 
“spurted” to $0.34 per hour in 2001 
and 2002 (see Figure F). 

 

Source of the Information 

        The information contained in 
Tables 1 and 2 and Figures A through 
F is based on data published by the 
Bureau of Labor Statistics (BLS), 
which is a part of the U.S. Depart-
ment of Labor.3 Data are available 
since 1986 for private sector employ-
ers' expenditures per hour on employ-
ees' total remuneration, and (as 
shown in Table 1, Panel A and Table 
2) on a number of components of re-
muneration, including wages and 
salaries, paid leave, insurance, and 
legally required benefits (including 
separate information on workers' 
compensation).4 Comparable data 
pertaining to state and local govern-
ment employees (Table 1, Panel B) 
and to all non-federal employees 
(Table 1, Panel C) are available for the 
period 1991 to 2002. 

        The only employees not included 
in this BLS data series are federal gov-
ernment, agriculture, and household 
workers, who in aggregate account 
for only about 5 percent of all em-
ployees. Of the 95 percent of all em-
ployees who are included in the BLS 
data, private industry employees 
clearly predominate (82 percent of all 
employees), whereas state and local 
government employees account for 
the remaining 13 percent of all em-
ployees.5 

Private Industry Employees 

        The data for private industry em-
ployees that are presented in Panel A 
of Table 1 further explain the BLS 
data series. In 2002, private sector 
employers spent, on average, $21.71 
per hour worked on total remuneration 
(row 1). The $21.71 of total remunera-
tion included gross earnings of $17.86 
per hour (row 2) and benefits other than 
pay of $3.86 per hour (row 6).6 Gross 
earnings, or payroll, included wages and 
salaries ($15.80 per hour; row 3), paid 
leave ($1.44 per hour; row 4), and 
supplemental pay ($0.62 per hour; 
row 5). Benefits other than pay included 
insurance ($1.40 per hour; row 7), 
retirement benefits ($0.63 per hour; 

Figure B - Workers' Compensation Costs as a 
Percentage of Gross Earnings, All Non-Federal 

Employees, 1991-2002
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Figure C - Workers' Compensation Costs as a 
Percentage of Gross Earnings, State and Local 

Government Employees, 1991-2002
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Panel A:  Private Industry Employees 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002

(1) Total Remuneration 15.40   16.14   16.70   17.08   17.10   17.49   17.97   18.50   19.00   19.85   20.81   21.71   
(2) Gross Earnings 12.55   13.06   13.43   13.69   13.81   14.19   14.69   15.19   15.62   16.37   17.16   17.86   
(3)    Wages and Salaries 11.14   11.58   11.90   12.14   12.25   12.58   13.04   13.47   13.87   14.49   15.18   15.80   
(4)    Paid Leave 1.05   1.09   1.11   1.11   1.09   1.12   1.14   1.16   1.20   1.28   1.37   1.44   
(5)    Supplemental Pay 0.36   0.39   0.42   0.44   0.47   0.49   0.51   0.56   0.55   0.60   0.61   0.62   
(6) Benefits Other Than Pay 2.85   3.07   3.26   3.39   3.29   3.31   3.29   3.31   3.38   3.48   3.65   3.86   
(7)    Insurance 1.01   1.12   1.19   1.23   1.15   1.14   1.09   1.10   1.13   1.19   1.28   1.40   
(8)    Retirement Benefits 0.44   0.46   0.48   0.52   0.52   0.55   0.55   0.55   0.57   0.59   0.62   0.63   
(9)    Legally Required Benefits 1.40   1.47   1.55   1.60   1.59   1.59   1.62   1.63   1.65   1.67   1.73   1.80   
(9A)       Workers' Compensation (0.33)   (0.36)   (0.39)   (0.41)   (0.39)   (0.40)   (0.39)   (0.36)   (0.36)   (0.33)   (0.33)   (0.35)   
(10)    Other Benefits * 0.02   0.04   0.04   0.03   0.03   0.03   0.03   0.03   0.03   0.02   0.03   
(11) Workers' Compensation as 2.14% 2.23% 2.34% 2.40% 2.28% 2.29% 2.17% 1.95% 1.89% 1.66% 1.59% 1.61%

Percent of Remuneration
(12) Workers' Compensation as 2.63% 2.76% 2.90% 2.99% 2.82% 2.82% 2.65% 2.37% 2.30% 2.02% 1.92% 1.96%

Percent of Gross Earnings

Panel B:  State and Local Employees 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002

(1) Total Remuneration 22.31   23.49   24.44   25.27   24.86   25.73   26.58   27.28   28.00   29.05   30.06   31.29   
(2) Gross Earnings 17.48   18.40   19.07   19.71   19.48   20.16   20.90   21.53   22.19   23.08   23.94   24.83   
(3)    Wages and Salaries 15.52   16.39   17.00   17.57   17.31   17.95   18.61   19.19   19.78   20.57   21.34   22.14   
(4)    Paid Leave 1.75   1.80   1.86   1.94   1.95   1.99   2.06   2.11   2.17   2.26   2.34   2.43   
(5)    Supplemental Pay 0.21   0.21   0.21   0.20   0.22   0.22   0.23   0.23   0.24   0.25   0.26   0.26   
(6) Benefits Other Than Pay 4.84   5.08   5.36   5.57   5.38   5.56   5.69   5.76   5.81   5.97   6.13   6.46   
(7)    Insurance 1.63   1.84   2.02   2.15   2.03   2.07   2.09   2.15   2.22   2.38   2.56   2.82   
(8)    Retirement Benefits 1.85   1.82   1.87   1.90   1.78   1.90   1.95   1.94   1.91   1.84   1.73   1.74   
(9)    Legally Required Benefits 1.34   1.40   1.44   1.49   1.55   1.56   1.61   1.63   1.64   1.70   1.78   1.84   
(9A)    Workers' Compensation (0.26)   (0.28)   (0.30)   (0.31)   (0.31)   (0.31)   (0.30)   (0.30)   (0.30)   (0.31)   (0.34)   (0.34)   
(10)    Other Benefits 0.02   0.02   0.03   0.03   0.02   0.03   0.04   0.04   0.04   0.05   0.06   0.06   
(11) Workers' Compensation as 1.17% 1.19% 1.23% 1.23% 1.25% 1.20% 1.13% 1.10% 1.07% 1.07% 1.13% 1.09%

Percent of Remuneration
(12) Workers' Compensation as 1.49% 1.52% 1.57% 1.57% 1.59% 1.54% 1.44% 1.39% 1.35% 1.34% 1.42% 1.37%

Percent of Gross Earnings

Panel C:  All Non-Federal Employees 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002

(1) Total Remuneration 16.45   17.27   17.88   18.30   18.21   18.68   19.22   19.76   20.29   21.16   22.15   23.15   
(2) Gross Earnings 13.30   13.89   14.29   14.58   14.62   15.05   15.59   16.11   16.57   17.33   18.14   18.91   
(3)    Wages and Salaries 11.81   12.33   12.68   12.95   12.98   13.36   13.85   14.30   14.72   15.36   16.07   16.76   
(4)    Paid Leave 1.16   1.20   1.22   1.23   1.21   1.24   1.27   1.30   1.34   1.42   1.51   1.59   
(5)    Supplemental Pay 0.33   0.36   0.39   0.40   0.43   0.45   0.47   0.51   0.51   0.55   0.56   0.56   
(6) Benefits Other Than Pay 3.16   3.38   3.59   3.72   3.59   3.64   3.63   3.66   3.73   3.83   4.00   4.24   
(7)    Insurance 1.10   1.23   1.32   1.37   1.28   1.27   1.23   1.25   1.29   1.36   1.46   1.61   
(8)    Retirement Benefits 0.65   0.67   0.70   0.73   0.70   0.75   0.75   0.75   0.76   0.77   0.78   0.80   
(9)    Legally Required Benefits 1.39   1.46   1.53   1.58   1.58   1.59   1.62   1.63   1.65   1.67   1.73   1.80   
(9A)    Workers' Compensation (0.32)   (0.35)   (0.38)   (0.39)   (0.38)   (0.38)   (0.38)   (0.35)   (0.35)   (0.33)   (0.34)   (0.35)   
(10)    Other Benefits 0.02   0.02   0.04   0.04   0.03   0.03   0.03   0.03   0.03   0.03   0.03   0.03   
(11) Workers' Compensation as 1.95% 2.03% 2.13% 2.13% 2.09% 2.03% 1.98% 1.77% 1.72% 1.56% 1.53% 1.51%

Percent of Remuneration
(12) Workers' Compensation as 2.41% 2.52% 2.66% 2.67% 2.60% 2.52% 2.44% 2.17% 2.11% 1.90% 1.87% 1.85%

Percent of Gross Earnings

Notes: * = $0.01 or less
(1)  Table 1 and the text of this article use the term "remuneration" in place of the term "compensation" that is used in the BLS 
publications, and use the term "All non-federal Employees" in place of the term "Civilian workers'" that is used in the BLS publications.
(2)  Total remuneration (row 1) = gross earnings (row 2) + benefits other than pay (row 6).
(3)  Gross earnings (row 2) = wages and salaries (row 3) + paid leave (row 4) + supplemental pay (row 5).
(4)  Benefits other than pay (row 6) = insurance (row 7) + retirement benefits (row 8) + legally required benefits (row 9) + other benefits (row 10).
(5)  Workers' compensation (row 9A) is one of the legally required benefits (row 9).
(6)  Workers' compensation as percent of remuneration (row 11) = workers' compensation (row 9A)/total remuneration (row 1). 
(7)  Workers' compensation as percent of gross earnings (row 12) = workers' compensation (row 9A)/gross earnings (row 12).
(8)  Results in rows (2), (6), (11), and (12) were calculated by Florence Blum and John F. Burton, Jr.

Sources: Data in rows (1), (3) to (5), and (7) to (10) of Panels A, B, and C:
1991-1999: U.S. Department of Labor, 2000a, Tables 1, 3, 5, 17, 19, 21, 33, 35,
37, 49, 51, 53, 65, 67, 69, 81, 83, 85, 97, 99, 101, 112, 114, 116, 126, 128, 130
2000:  U.S. Department of Labor, 2000b, Tables 1, 3, and 5. 

Table 1 - Total Remuneration, Wages and Salaries, and Workers' Compensation, 1991-2002
(In Dollars Per Hours Worked)
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(7)    Insurance 0.73   
(8)    Retirement Benefits 0.50   
(9)    Legally Required Benefits 1.11   
(9A)       Workers' Compensation (0.19)   
(10)    Other Benefits 0.02   
(11) Workers' Compensation as 1.43%

Percent of Remuneration
(12) Workers' Compensation as 1.74%

Percent of Gross Earnings

Notes: * = $0.01 or less
(1)  Table 1 and the text of this article use the term "remune
that is used in the BLS publications, and use the term "All n
"Civilian workers" used in the BLS publications.
(2)  Total remuneration (row 1) = gross earnings (row 2) + b
(3)  Gross earnings (row 2) = wages and salaries (row 3) + 
(4)  Benefits other than pay (row 6) = insurance (row 7) + re
benefits (row 9) + other benefits (row 10).
(5)  Workers' compensation (row 9A) is one of the legally re
(6)  Workers' compensation as percent of remuneration (ro
remuneration (row 1).
(7)  Workers' compensation as percent of gross earnings (r
earnings (row 12).
(8)  Results in rows (2), (6), (11), and (12) were calculated 

Sources: Data in rows (1), (3) to (5), and (7) to (10): 
U.S. Department of Labor, 2000a, Tables 140, 150, 158, 16

row 8), legally required benefits 
($1.80 per hour; row 9), and other 
benefits ($0.03 per hour; row 10). 
Workers' compensation, which averaged 
$0.35 per hour worked (row 9A), is 
one of the legally required benefits 
(row 9).7 

        The BLS data in Table 1 indicate 
that private sector employers' work-
ers' compensation expenditures 
($0.35 per hour) were 1.61 percent of 
total remuneration (row 11) and 1.96 
percent of gross earnings (row 12) in 
2001. The results for the years 1991 to 
2002 are shown in Figure A and Panel 
A of Table 1. Table 2 and Figure A 
show the results for the years 1986 to 
1990. 

        Workers' compensation costs as 
a percentage of gross earnings (or 
payroll) is the most common com-
parison used in the workers' compen-
sation literature. The BLS data indi-
cate that workers' compensation 
costs as a percentage of payroll in the 
private sector increased noticeably 
between 1986 and 1994, but not in a 
steady progression. Workers' com-
pensation costs represented 1.74 per-
cent of payroll in 1986; increased at 

Figure D - Workers' Compensation Costs for Private Industry Employees, 1986-
2002 (In Dollars per Hours Worked)
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Panel A:  Private Industry Employees 1986 1987 1988 1989 1990

(1) Total Remuneration 13.25   13.42   13.79   14.28   14.96   
(2) Gross Earnings 10.90   11.08   11.32   11.72   12.24   
(3)    Wages and Salaries 9.67   9.83   10.02   10.38   10.84   
(4)    Paid Leave 0.93   0.93   0.97   1.00   1.03   
(5)    Supplemental Pay 0.30   0.32   0.33   0.34   0.37   
(6) Benefits Other Than Pay 2.36   2.35   2.47   2.56   2.72   
(7)    Insurance 0.73   0.72   0.78   0.85   0.92   
(8)    Retirement Benefits 0.50   0.48   0.45   0.42   0.45   
(9)    Legally Required Benefits 1.11   1.13   1.22   1.27   1.35   
(9A)       Workers' Compensation (0.19)   (0.21)   (0.24)   (0.27)   (0.31)   
(10)    Other Benefits 0.02   0.02   0.02   0.02   *
(11) Workers' Compensation as 1.43% 1.56% 1.74% 1.89% 2.07%

Percent of Remuneration
(12) Workers' Compensation as 1.74% 1.90% 2.12% 2.30% 2.53%

Percent of Gross Earnings

Notes: * = $0.01 or less
(1)  Table 1 and the text of this article use the term "remuneration" in place of the term "compensation" 
that is used in the BLS publications, and use the term "All non-Fedreal Employees" in place of the term 
"Civilian workers" used in the BLS publications.
(2)  Total remuneration (row 1) = gross earnings (row 2) + benefits other than pay (row 6).
(3)  Gross earnings (row 2) = wages and salaries (row 3) + paid leave (row 4) + supplemental pay (row 5).
(4)  Benefits other than pay (row 6) = insurance (row 7) + retirement benefits (row 8) + legally required
benefits (row 9) + other benefits (row 10).
(5)  Workers' compensation (row 9A) is one of the legally required benefits (row 9).
(6)  Workers' compensation as percent of remuneration (row 11) = workers' compensation (row 9A) / total
remuneration (row 1).
(7)  Workers' compensation as percent of gross earnings (row 12) = workers' compensation (row 9A) / gross 
earnings (row 12).
(8)  Results in rows (2), (6), (11), and (12) were calculated by Florence Blum and John F. Burton, Jr.

Sources: Data in rows (1), (3) to (5), and (7) to (10): 
U.S. Department of Labor, 2000a, Tables 140, 150, 158, 165, 169.

Table 2 - Total Remuneration, Wages and Salaries, and Workers' Compensation, 1986-1990
(In Dollars Per Hours Worked)
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least 0.10 percent of payroll each year 
between 1987 and 1993; and grew at a 
somewhat more modest rate (0.09 
percent) between 1993 and 1994. 
Workers’ compensation costs as a 
percent of payroll then plunged from 
2.99 percent of payroll in 1994 to 1.92 
percent in 2001, before increasing 
modestly to 1.96 percent of payroll in 
2002. 

State and Local Government  
Employees 
 
         The BLS data with respect to 
state and local government employ-
ees' remuneration are only available 
since 1991. As shown in Panel B of 
Table 1, in 1991 state and local gov-
ernment employers expended $22.31 
per hour worked on total remunera-
tion, a figure that increased to $31.29 
per hour in 2002. 

        There are several interesting dif-
ferences between the employer ex-
penditure patterns in the state and 
local government sector (Panel B of 
Table 1) and in the private sector 
(Panel A). In 2002, for example, the 
state and local sector had higher fig-
ures than the private sector for gross 
earnings per hour ($24.83 vs. $17.86); 
benefits other than pay ($6.46 vs. 
$3.86); and, therefore, total remu-
neration ($31.29 vs. $21.71). For the 
first time in the history of the data 
series that began in 1991, workers' 
compensation expenditures per hour 
worked in 2001 were higher in the 
state and local government sector 
than in the private sector ($0.34 vs. 
$0.33, respectively), but state and 
local costs dropped below those in 
the private sector again in 2002 
($0.34 vs. $0.35). 

        Even though workers’ compen-
sation costs per hour worked were 
roughly equal in the state and local 
sector and in the private sector, be-
cause of the higher wages in the gov-
ernment sector, workers' compensa-
tion costs as a percentage of gross 
wages and salaries in 2002 were 
lower in the state and local govern-
ment sector than in the private sec-
tor (1.37 percent vs. 1.96 percent), as 

they have been each year from 1991 to 
2002. The gap between the two sec-
tors was growing from 1991 to 1994 
(a 1.14 percent difference to a 1.42 
percent difference). However, the 
gap between the private and the 
state and local government sectors 
for workers' compensation costs as a 
percentage of payroll narrowed be-
tween 1994 and 2002 (when there 
was only a 0.59 percent difference). 

All Non-Federal Employees 

         The most comprehensive variant 
of the BLS data, the data for all non-
federal employees, is shown in Panel C 
of Table 1. Available since 1991, this 
grouping covers about 95 percent of 
all U.S. employees, as previously 
noted. 

         In 1991, total remuneration per 
hour worked averaged $16.45 per hour 

Figure E - Workers' Compensation Costs for All 
Non-Federal Employees, 1991-2002 

(In Dollars per Hour Worked)
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Figure F - Workers' Compensation Costs for State and 
Local Government Employees, 1991-2002 
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and gross earnings (payroll) averaged 
$13.30 per hour. Workers' compensa-
tion expenditures were $0.32 per hour 
in 1991, which represented 2.41 per-
cent of payroll. The percentage of pay-
roll devoted to workers' compensation 
for all non-federal employees increased 
until its peak in 1994 (2.67 percent of 
payroll), and has since decreased each 
year to its 2002 level (1.85 percent of 
payroll), as shown in Figure B. 

Conclusion 

         The BLS information on total re-
muneration, gross earnings, and bene-
fits other than pay (including workers' 
compensation) have some advantages 
over other sources of data on national 
workers' compensation trends. One 
significant advantage, compared to the 
annual data prepared by the National 
Academy of Social Insurance (NASI), 

is timeliness: the most recent NASI 
data pertain to 2000, while BLS data 
for 2002 are already available.8 The 
BLS data are also disaggregated by 
region, major industry group, occupa-
tional group, establishment employ-
ment size, and bargaining status—
useful distinctions that are not avail-
able in the NASI data. 

         The BLS data also have their limi-
tations when compared to the NASI 
data. The NASI data, for example, pro-
vide state-specific information on 
benefit payments that distinguish 
among the types of insurance arrange-
ments (private carriers, state funds, 
and self-insurers) and that distinguish 
between medical and cash benefit pay-
ments. The NASI national data also 
include the federal sector, which are 
missing from the BLS data. 

         The NASI data and BLS data are 
thus, to a considerable degree, comple-
mentary and, as such, both sources of 
information are valuable. One prob-
lem, however, is that the two data se-
ries are not entirely consistent with 
one another. For example, the NASI 
data for 2000 (the latest year with 
data available from that source) indi-
cate that the employers' costs of work-
ers' compensation were 1.25 percent of 
covered payroll for employers in all 
sectors (including the federal govern-
ment); the BLS data for all non-federal 
employees in 2000 yield an estimation 
of workers’ compensation costs for 
that group of 1.90 percent of payroll.9 
In addition, the NASI data showed 
1990 as the peak year (with employers' 
costs at 2.18 of payroll). The BLS data 
(as shown in Table 1) for all non-
federal employees showed continuing 
increases in workers' compensation 
costs as a percent of payroll through 
1994, with a decrease in costs only be-
ginning in 1995. But even though the 
NASI and BLS data have different 
peak years, both sources of data indi-
cate that the employers' costs of work-
ers’ compensation measured as a per-
cent of payroll have substantially de-
clined since the first half of the 1990s. 

ENDNOTES 

         1. U.S. Department of Labor 2002.  The 
data are from the survey conducted in 
March 2002.  The BLS uses the current-cost 
approach.  That is, the costs do not pertain 
to the costs for the previous year.  Rather, 
annual costs are based on the current price 
of the benefits and current plan provisions 
as of March 2002.  The annualized cost of 
these March 2002 benefits are then divided 
by the annual hours worked to yield the cost 
per hour worked for each benefit, including 
workers' compensation benefits.  Thus, if 
the annual workers' compensation premium 
per worker is $800 and the employee works 
2,000 hours per year, the workers' compen-
sation cost is $0.40 per hour worked.  For 
further explanation of the BLS data, see Ap-
pendix A of U.S. Department of Labor 
2000a.  
           2. Data on workers' compensation 
costs as a percentage of gross earnings for all 
 

non-federal employees are only available 
since 1991.  
          3. Citations to the U.S. Department of 
Labor publications containing the data used 
to prepare this article are provided in the 
references.   
          4. This article uses the term 
"remuneration" in place of the term 
"compensation" that is used in the BLS pub-
lications in order to more clearly distinguish 
between workers' compensation and remu-
neration.  
          5. U.S. Department of Labor 1999.  See 
Chart 1, "Coverage of the Employment Cost 
Index, Total Civilian Employment, 1998."  
Comparable data for 2002 are not yet avail-
able, but should not differ much from the 
1998 data.  
          6. The terms "gross earnings" and 
"benefits other than pay" are not used in the 
BLS publications.  These terms are used here 
to make the base for calculating workers' 
compensation costs as a percentage of pay-
roll comparable to measures used in other 
publications.  Relating workers' compensa-
tion costs to "gross wages" (which is 
straight-time hourly wages plus paid leave 
and supplemental pay) is based on advice in 
an April 7, 1995 letter to me from Mr. Albert 
Schwenk, Supervisory Economist, Division 
of Employment Cost Trends, Bureau of La-
bor Statistics, U.S. Department of Labor.  I 
appreciate this suggestion from Mr. 
Schwenk.  
          7. The parentheses around the workers' 
compensation figures in row 9A of each 
panel in Table 1 and in Table 2 are to show 
that these figures are included in the legally 
required benefits figures in row 9 of each 
panel.  
          8. Mont, Burton, Reno, and Thompson 
(2002).  
          9. The differences in the employers' 
costs of workers' compensation as a per-
centage of payroll are greater than is imme-
diately obvious.  The NASI data relate the 
employers' costs for workers' compensation 
only to the payroll of employers who are 
covered by state or federal workers' com-
pensation programs.  The costs would be a 
lower percentage if the base were payroll for 
all employers (whether covered or not), 
which is the base that the BLS data use.   
          

...both sources of data 
indicate that the 

employers' costs of 
workers’ compensation 
measured as a percent of 

payroll have substantially 
declined since the first half 

of the 1990s. 



8                                                                                                                                                  May/June 2002 

W O R K E R S ’  C O M P E N S A T IO N  P O L IC Y  R E V IE W 

REFERENCES 

         Mont, Daniel, John F. Burton, Jr., Vir-
ginia Reno, and Cecili Thompson. 2002.  
Workers’ Compensation: Benefits, Coverage, and 
Costs, 2000.  Washington, D.C.: National 
Academy of Social Insurance.  

           U.S. Department of Labor, Bureau of 
Labor Statistics. 1999.  Employment Cost In-
dexes, 1975-98.  Washington, D.C.: U.S. De-
partment of Labor.  

           U.S. Department of Labor, Bureau of 
Labor Statistics. 2000a. Employer Costs for 
Employee Compensation, 1986-99.  Bulletin 
2526. Washington, D.C.: U.S. Department of 
Labor.  

           U.S. Department of Labor, Bureau of 
Labor Statistics. 2000b. Employer Costs for 
Employee Compensation - March 2000.  USDL: 
00-186, June 29, 2000. Washington, D.C.: U.
S. Department of Labor.  

         U.S. Department of Labor, Bureau of 
Labor Statistics. 2001. Employer Costs for 
Employee Compensation – March 2001.  USDL: 
01-194, June 29, 2001. Washington, D.C.: 
U.S. Department of Labor. 

         U.S. Department of Labor, Bureau of 
Labor Statistics. 2002.  Employer Costs for 
Employee Compensation – March 2002.  USDL: 
02-346.  June 19, 2002.  Washington, D.C.: 
U.S. Department of Labor. 

 

Do you have a colleague who would benefit from receiving in-depth 
analyses of workers’ compensation policy issues? Fill out and submit 
the form below and we’ll provide them with a free sample of our 
publication. Free samples can also be requested through our website 
at www.workerscompresources.com. 

Name:_________________________________________________ 
Organization:___________________________________________ 
Address:_______________________________________________ 
City:_________________State:________Zip:__________________ 

Mail to: Workers’ Compensation Policy Review, 146 Wetumpka Lane, 
Watchung, NJ 07069 OR Fax to: 908-753-2457 

Free Sample for a Friend 

www.workerscompresources.com 
 
       John Burton’s Workers’ Compensation Resources currently provides two services to workers’ compensation 
aficionados. The first is this bi-monthly publication, the Workers’ Compensation Policy Review. The second is a website 
at www.workerscompresources.com. Access to the website is currently free. Portions of the site will soon be 
available to subscribers only.  
 

For more information about the website, and to make suggestions about current or potential content, 
please contact website editor Elizabeth Yates at webeditor@workerscompresources.com. 



May/June 2002                                                                                                                                               9 

W O R K E R S ’  C O M P E N S A T IO N  P O L IC Y  R E V IE W 

INTRODUCTION 

Jonathan Cibula used to work for 
Wal-Mart, now the world’s largest 
private employer. He worked the 
night shift at one of their distribution 
centers in Virginia, and his assign-
ment one night, with a co-worker, 
was to lift 1,200 air conditioners, 
weighing 100 pounds each, and put 
them on a conveyor belt. He threw 
out his back that night, had to leave 
work early, and ended up in the emer-
gency room. Imagine his confusion 
when Wal-Mart and their insurance 
company successfully challenged his 
workers’ compensation claim on the 
ground that he had not proven that 
his injury was an “accident,” as op-
posed to a cumulative trauma injury.1 
In some sense, of course, Wal-Mart 
was right. The injury was no accident; 
it was precisely the expected result of 
performing his job as it had been as-
signed. 

If Cibula were confused, we 
would have to forgive his lack of 
workers’ compensation expertise. He 
might have assumed, quite correctly, 
that workers’ compensation was sup-
posed to be insurance for people who 
get hurt or sick from doing their job.  

By the end of the twentieth cen-
tury, cumulative trauma disorders 
(CTDs) had become the fastest-
growing occupational injury or dis-
ease. CTDs now account for greater 
than 60 percent of all occupational 
illnesses in the United States, afflict-
ing an estimated 1.8 million American 
workers per year,2 and the annual 
compensable costs for these disorders 
is estimated to be $20 billion.3  Fur-
ther, CTDs make up a significant por-
tion of workers’ compensation 
claims4 and tend to be the most fre-
quently litigated of all workers’ com-
pensation claims, often leading to sig-
nificant delays for the injured em-
ployee in receiving medical care.5 

While the number of reported 
cumulative trauma injuries has 
grown, a new and valuable discipline 
surrounding workplace design—
commonly known as “ergonomics”—
has become available to employers in 
order to prevent such injuries. Ergo-
nomics encompasses such traditional 
“preventive” measures as employee 
education on proper posture, as well 
as more significant changes such as 
job rotation to minimize the risk of 
injury for repetitive motion, hiring 
more workers, and slowing down the 
rate of production. Several studies of 
ergonomics in individual workplaces 
show that ergonomic changes have 
increased worker productivity by up 

to 25 percent, and have reduced the 
cost of sick leave, staff turnover, and 
workers’ compensation.6 

My position is that judges in 
workers’ compensation cases should 
use ergonomic evidence and the lens 
of the original workers’ compensation 
“bargain” in deciding close cases 
about “work-relatedness,” particu-
larly in cases involving CTDs. As it is 
commonly understood, state statutes 
creating workers’ compensation con-
sist of a bargain between employees 
and employers: Employees gave up 
their common-law right to sue em-
ployers in tort for workplace injuries, 
but were guaranteed a right to recov-
ery under workers’ compensation 
without having to prove fault, while 
employers agreed to more certain re-
covery by employees for work-related 
injuries, but with a limit on damages. 
But an analysis of cases in workers’ 
compensation and tort reveals that 
this bargain is betrayed for workers 
with CTDs, with claimants in tort 
with these medical conditions often 
finding it easier to prove liability as 
compared to those receiving workers’ 
compensation. Ultimately, I propose a 
burden-shifting framework for deter-
mining work-relatedness that 
achieves the initial intent of workers’ 
compensation while taking advantage 
of contemporary advances in science 
and health. 

THE ORIGINAL BARGAIN:  
STATE WORKERS’  
COMPENSATION REGIMES 
 

In the nineteenth century, em-
ployers had limited responsibility to 
compensate employees for harm suf-
fered in the workplace. Although in 
principle an employer was liable in a 
tort suit for harm resulting from the 
firm’s negligence, there were legal 
defenses that could shield the negli-
gent employer from liability. For ex-
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ample, the worker assumed the risk of 
injury if it was an expected occupa-
tional hazard.  The initial efforts at 
reform resulted in employer liability 
acts, which removed these affirma-
tive defenses. However, workers still 
had to prove negligence, which was 
such a formidable requirement that 
most workers were still unsuccessful 
in their suits, and so the employer 
liability act approach was aban-
doned except for the railroads, where 
this variant of a modified tort system 
is still used.  Under the fault-based 
tort system, workers were generally 
unsuccessful in their suits, which 
made the remedy unattractive to 
them, while employers were un-
happy with the occasional suits in 
which juries made large damage 
awards.7  

The workers’ compensation 
“bargain” between employers and 
employees was intended to be sim-
ple: In exchange for immunity from 
tort actions, employers would pro-
vide employees with swift, though 
limited, compensation for work-
related injuries.  Both sides gained 
from this trade-off. Employers re-
ceived a measure of protection from 
sizable jury verdicts for workplace 
injuries, while employees signifi-
cantly increased their chance of re-
ceiving compensation.8 Employers 
could no longer try to demonstrate 
that they were not at fault, or assert 
one of the “unholy trinity” of affirma-
tive defenses—assumption of risk, 
contributory negligence, and the fel-
low-servant rule.  Both sides lost 
something as well, of course: Em-
ployees necessarily capped their po-
tential compensation,9 and employ-
ers agreed to compensate workers 
more readily. Both sides also 
achieved a measure of predictability: 
Employees ostensibly received a 
guarantee of compensation, employ-
ers could purchase insurance at fixed 
prices to cover the costs of work-
place injuries, and both sides—along 
with society—avoided the transac-
tion costs and uncertainty of litiga-
tion.10 This balancing embraced the 
original bargain. 

BETRAYING THE BARGAIN: THE 
DIVERGENCE OF WORKERS’ 
COMPENSATION FROM THE 
TORT SYSTEM 

         Until the past two decades, 
CTDs were rarely considered com-
pensable injuries under workers’ 
compensation. In fact, they were 
mostly considered the “aches and 
pains” of life, or natural “wear-and-
tear,” rather than occupational inju-
ries or illnesses. Concurrent with the 
expansion of occupational disease 
coverage, some jurisdictions began to 
recognize cumulative trauma injuries 
as compensable. In order to do so, 
these jurisdictions liberally construed 
statutory requirements that an injury 
be caused “by accident”11 at a definite 
time and place,  or that an occupa-
tional disease be “unique to employ-
ment or the particular occupation.”12 
But in other jurisdictions, CTDs have 
often not been able to overcome these 
barriers. It has become increasingly 
clear that jobs with recognized ergo-
nomic hazards will have the expected 
result of injury, but injuries by defini-
tion are “unexpected” and “by acci-
dent.” And the kinds of symptoms 
reported by many workers with 
CTDs—aching, pain or tingling in the 
hands or wrists—were seen as com-
mon to many occupations, or part of 
the “natural aging process.” 

The ability to get compensation 
for a CTD varies considerably from 
state to state. A recent national sur-
vey on the treatment of CTDs under 
workers’ compensation laws found 
that compensation for a CTD claim is 
“very likely” in ten states; “likely” in 
fifteen states; “fair” in fifteen states; 
and “case-by-case” in ten states.13 
Some of this divergence stems from 
variations in the statutes, but much of 
it simply reflects confusion over how 
to classify those disorders that have 
no simple medical explanation, and 
do not fit neatly into either the 
“accident” or “disease” categories that 
the statutes create.14 In some jurisdic-
tions, cumulative trauma injuries of-
ten go uncompensated, even though 
they would likely be recognized as 

the employer’s responsibility in the 
tort system. And as Burton and 
Spieler point out, “even in jurisdic-
tions that nominally compensate 
these injuries, many claims go uncom-
pensated.”15 

In the last decade, the business 
community and insurance industry 
have argued—with some accompany-
ing success in state legislatures—that 
the increased range of compensable 
injuries and accompanying benefit 
payments has tilted the terms of the 
bargain too far toward employees.16 
But the relevant comparison, in as-
sessing the balance of the bargain, is 
not between the scope of workers’ 
compensation today versus the scope 
during times past. The relevant com-
parison is what employers would be 
held liable for in today’s tort system, 
and whether that is reflected in the 
scope of the workers’ compensation 
system today. As McCluskey has ob-
served, “[i]f one takes the more plain-
tiff-oriented contemporary tort sys-
tem, rather than the 19th-century tort 
system, as the baseline, then workers’ 
overall gain from the bargain is less 
substantial.”17 Indeed, workers’ com-
pensation jurisprudence has betrayed 
the original bargain—more certain 
but limited recovery—by often mak-
ing it more difficult to prove compen-
sability for legitimate, work-related 
injuries under workers’ compensation 
than under the tort system. 

The Nature of The Causation 
Inquiry  

        The causation inquiry in personal 
injury tort cases differs in important 
ways from the causation inquiry in 
workers’ compensation cases. These 
differences have particularly signifi-
cant implications for CTD claimants. 
The traditional causation inquiry in 
tort consists of two parts—”cause in 
fact” and “proximate cause.” The 
“cause in fact” is also known as “but 
for” causation, indicating the idea 
that “but for” the defendant’s action 
or inaction, the harm would not have 
occurred. Generally plaintiffs can sat-
isfy this requirement fairly easily. On 
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the other hand, the “proximate cause” 
question—essentially a glorified in-
quiry into policy considerations to 
decide whether the defendant should 
be held liable for his action—raises 
much more complex questions. Plain-
tiffs frequently must overcome the 
burden of demonstrating that the 
harm was “foreseeable” enough for 
the defendant’s action or inaction to 
be considered the “proximate cause” 
of the harm. 

The requirement in virtually all 
workers’ compensation statutes that 
the injury or illness “arise in the 
course of employment” has commonly 
been translated to mean that the in-
jury or illness be “work-related.” In 
terms of tort principles, “work-
relatedness” stands in for causation—
the question being whether the work 
activity was responsible for the ill-
ness or injury. This tort-style causa-
tion inquiry tends to be where all the 
“action” in workers’ compensation 
litigation takes place. But the “work-
related” requirement in workers’ 
compensation cases is dealt with 
somewhat differently than causation 
in tort.  

Many workers’ compensation 
jurisdictions use the two-part legal 
and medical causation inquiry. In a 
sense, it mirrors the two-pronged 
causation inquiry in tort—with medi-
cal causation the equivalent of “but 
for” causation,  and legal causation 
another way of discussing “proximate 
cause.” In lay terms, the medical and 
“but for” causation inquiries both ask 
the question: if not for the factor in 
question (here, the work activity), 
would the plaintiff/claimant be in-
jured? Meanwhile, the legal and 
“proximate cause” inquiries ask: 
should the defendant (here, the em-
ployer) be held responsible for the 
harm? But while legal causation tends 
to be glossed over in workers’ com-
pensation cases, the issue of medical 
causation tends to turn many work-
ers’ compensation hearings—
especially those involving CTDs—
into a “battle of dueling doctors” that 
is not particularly enlightening as to 

the ultimate legal question of 
whether the employer and its insur-
ance company should be held respon-
sible.   

This problem is compounded by 
the fact that doctors and lawyers tend 
to have very different understandings 
of what constitutes causation. In 
medicine, causation is discoverable by 
scientific proof, while in law, causa-
tion is a means of assigning the bur-
den of persuasion based on policy 
considerations. It is commonly ob-
served that medical causation is a 
more demanding standard than legal 
causation,18 but the inquiries are also 
simply different. One doctor, recog-
nizing this distinction, refused to 
take a position on the question of 
causation in a workers’ compensation 
case, stating: “I feel that whether this 
repetitive trauma is considered to be 
a cause of her ruptured disc or not is a 
legal question rather than a medical 
one.”19 The focus on medical causa-
tion in workers’ compensation cases 
is particularly harmful to CTD claim-
ants because of the multiple factors 
inevitably involved in such injuries. 

         The treatment of multiple causal 
factors is another important area 
where workers’ compensation di-
verges from tort law. According to 
black-letter tort law, the existence of 
more than one cause for an injury 
does not excuse any particular defen-
dant from liability if that defendant’s 
action or omission was a “substantial 
factor” in causing the harm.20 The lan-
guage of workers’ compensation deci-
sions, however, reveals quite a differ-
ent approach. 

Workers’ compensation judges 
often discuss the issue of causation as 
if there were only one cause for each 
injury—an approach that may have 
made sense under the industrial-
accident paradigm but is divorced 
from the medical reality of occupa-
tional diseases and CTDs. Pinpoint-
ing one causal factor is next to impos-
sible for multi-factor disorders like 
cumulative trauma injuries. It is often 
difficult, for example, to identify the 
extent to which an injury is the result 

of work-related cumulative trauma 
over several years, or the result of the 
“natural aging process.”  

To take the prototypical indus-
trial accident as an example, the lack 
of a safety guard on a machine can be 
quite clearly the cause of a worker 
losing a finger. In contrast, the devel-
opment of a CTD by someone who 
works in a poultry processing plant, 
for example, might be primarily due 
to her work activities, but contrib-
uted to secondarily by the regular ac-
tivity of fishing, gardening, or picking 
up and holding a young child. Under 
the “substantial factor” test of tort 
law, the work activities would no 
doubt be enough to hold the em-
ployer liable, but under workers’ 
compensation, judges often hold in 
such a scenario that the plaintiff has 
not carried her burden of proof in 
showing that the injury was work-
related. 

The critical question is: Who will 
bear the risk of the medical uncer-
tainty? Certainly traditional tort law, 
where the plaintiff carries the burden 
of proof, places the risk of uncertainty 
on the plaintiff. And workers’ com-
pensation statutes, by and large, do 
the same by placing the burden of 
proof on the claimant to prove that 
the injury was work-related. Within 
that context, however, judges decid-
ing workers’ compensation cases 
must consider how claimants can 
carry their burden of proof in light of 
the original bargain—that compensa-
bility (or liability in tort) would be 
easier to prove under workers’ com-
pensation laws than under common 
law. 

Permissible Inferences:  
Evidence To Prove Causation 
 

Inferring Causation From Cir-
cumstantial Evidence. Given the na-
ture of CTDs, inferences—as opposed 
to direct proof—are necessary to es-
tablish medical causation. An exami-
nation of common-law tort cases in-
dicates that judges and juries are 
much more willing to make infer-
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ences about the causal link between 
work activities and an employee’s 
injury than judges in the workers’ 
compensation system.21 These infer-
ences can be seen in some workers’ 
compensation cases, but they are the 
exception.  In the common-law cases, 
the courts allow inferences from cir-
cumstantial evidence to prove that 
work activities caused CTDs.22 For 
example, in a Texas case, a group of 
employees from a major meatpacking 
plant brought a negligence claim 
against their employer, who did not 
participate in Texas’ workers’ com-
pensation system, charging that their 
work conditions caused them to de-
velop CTDs.  The plaintiffs were al-
lowed to prove causation with cir-
cumstantial evidence—presenting 
evidence of the ergonomic risk factors 
in the meatpacking plant where they 
worked, and the medical records of 
the doctors who examined them.23 
This is precisely the type of inference 
that is typically denied in CTD cases 
under workers’ compensation—where 
proving compensability is supposed to 
be easier than in tort. In addition, em-
ployees who bring product liability 
claims against the manufacturer of a 
product that causes a work-related 
CTD are often able to get to a jury on 
causation without direct evidence.24 

The inability to use circumstan-
tial evidence in workers’ compensa-
tion is compounded by the require-
ments of objective medical evidence. 
Workers’ compensation judges will 
often deny benefits for CTDs based on 
a lack of “objective medical find-
ings”—a requirement that is often 
written into statute and rarely used in 
common-law tort cases. Cumulative 
trauma injuries, by definition, occur 
gradually and often without symp-
toms that are either visible or 
“objective” in the sense of being meas-
urable on medical tests. This problem 
is itself compounded by many employ-
ees’ lack of awareness of the nature of 
cumulative trauma injuries. Nonethe-
less, there is little doubt that repetitive 
work activities often play a substantial 
role in the appearance of CTDs. 

        Inferring Causation From Neg-
ligence. Another problem in proving 
causation under workers’ compensa-
tion is that not having to prove “fault” 
or negligence may actually be a detri-
ment to employees, and even to em-
ployers in some cases. It is well recog-
nized that the negligence and causa-
tion inquiries are not completely 
separate,  but are merely ways of an-
swering the overall question: Should a 
defendant be held responsible for 
harm caused to a plaintiff? Indeed, the 
ability of plaintiffs to infer causation 
from evidence of negligence is an im-
portant contemporary development 
in tort law doctrine—one that is not 
available to claimants in the “no-
fault” workers’ compensation system. 

In workers’ compensation cases, 
judges often deny compensation to 
claimants who rely on what appears 
to be a “fault”-based argument against 
the employer for compensability. In 
the controversial case Waskiewicz v. 
General Motors Corp., for example, the 
Maryland Court of Appeals specifi-
cally rejected the claimant’s argument 
as too heavily based on employer 
“fault.” As the court explained, 

we must assume that Mr. 
Waskiewicz’s argument before 
us is founded on the notion that 
the employer’s actions in remov-
ing him from and then reassign-
ing him to the repetitive motion 
work were the significant events 
triggering a new claim.... GM’s 
“fault” impliedly underlies Mr. 
Waskiewicz’s entire theory of 
recovery. Workers’ compensa-
tion is a “no-fault” system, ren-
dering the very foundation of Mr. 
Waskiewicz’s argument quite 
shaky.25 

This case is a good example of a 
workers’ compensation claim where 
the claimant would have had a signifi-
cantly better chance of recovery had 
he been able to litigate fault, either 
instead of causation or as a factor 
weighing in favor of compensability. 
Indeed, the Waskiewicz court explicitly 
acknowledges this, and implicitly 

acknowledges that Mr. Waskiewicz 
is failed by an overly formalistic read-
ing of the statute: 

We recognize that the recent 
aggravation of Mr. Waskiewicz’s 
disability occurred at least in 
part because GM knowingly re-
moved him from light duty and 
placed him at risk of such aggra-
vation by assigning him back to 
an assembly-line job where his 
duties would include repetitive 
hand motions. Were the issue 
before us a question of equity 
rather than statutory law, GM 
would surely not fare so well.26 

Despite the “no-fault” label on 
the workers’ compensation system, 
decisions assigning fault to the em-
ployee, and therefore denying com-
pensation, pervade the system. In a 
particularly egregious twenty-first 
century example, a major railroad ge-
netically tested the blood of workers 
who filed workers’ compensation 
claims for carpal tunnel syndrome in 
an attempt to demonstrate that the 
injury was the fault of the workers’ 
own genes.27 Try to explain the “no-
fault” nature of workers’ compensa-
tion to Gye Lee, a Korean man who 
used to work as a “meat scooper” on 
an assembly line making bacon for 
Valleydale Foods in Virginia. When a 
belt came loose on the assembly line, 
he injured two of his fingers trying to 
fix it, and, to add insult to injury, Val-
leydale and its insurance company 
contested his subsequent workers’ 
compensation claim before the state 
commission and the Virginia Court of 
Appeals, arguing that the injury was 
Lee’s fault because he had violated the 
employer’s written safety policy that 
employees are not to put their hands 
in the machinery. Lee won his case, 
but not without a fight.28 

Enhanced Procedural and 
Substantive Burdens in  
Workers’ Compensation Cases 
 

In the face of the medical uncer-
tainty surrounding cumulative 
trauma disorders, the burden of 
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proof, resting on the claimant to 
prove work-relatedness by a 
“preponderance of the evidence,” is 
often decisive in workers’ compensa-
tion cases.  There are many workers’ 
compensation cases where it is clear 
that if the plaintiff had the benefit of 
a presumption of work-relatedness, 
the result would be different. This 
commonly occurs when there is con-
flicting medical testimony that is 
given equal weight by the judge. In 
such a situation, the judge will often 
say that the claimant loses because 
she has not carried her burden of 
proof. Since the employer is bound to 
present a medical expert who will say 
that the injury is not work-related, 
this scenario occurs quite frequently.  

In recent years, often as a reac-
tion to growing claims for CTDs, 
state legislatures—and in some cases, 
judges—have acted to raise the pro-
cedural burden of proof necessary for 
compensability beyond what would 
be required in tort. A few states have 
required as much as “clear and con-
vincing evidence” that the injury is 
work-related in order to grant relief.29 
In tort, of course, the standard for 
proving causation—and all elements 
of the claim—is “preponderance of 
the evidence.” Again, this creates a 
perverse situation—contrary to the 
original bargain—in which workers’ 
compensation claims are significantly 
more difficult to prove than tort 
claims. Indeed, meeting the standard 
of “clear and convincing evidence” has 
proved nearly impossible for cumula-
tive trauma injuries. Because the in-
jury is generally not visible, and oc-
curs gradually, the causal factors are 
particularly difficult to isolate. 

Distinct from the procedural bur-
den of proof, some legislatures and 
judges have also imposed increased 
substantive standards of causation.  
Some states have required that work 
be a “major contributing factor” or 
account for more than fifty percent of 
the cause of the injury—greater than 
t h e  “ s u b s t a n t ia l  f a c t o r ”  o r 
“foreseeability” tests used to deter-
mine proximate cause in tort. Because 

cumulative trauma disorders are gen-
erally multi-causal, it is extremely 
difficult to show that work activi-
ties—or any one causal agent—
accounted for more than fifty percent 
of the cause of injury. Moreover, most 
jurisdictions require a “probability,” 
not just a “possibility,” that work ac-
tivities caused the disease or injury.  
The impact of the recent statutory 
changes is clear: Workers often will 
not recover on workers’ compensa-
tion claims that would result in em-
ployer liability if adjudicated as tort 
claims. 30 

RESTORING THE BARGAIN:  
A SET OF PROPOSALS  
FOR CTD CASES UNDER  
WORKERS’ COMPENSATION 
 
Using the “Original Bargain” 
Lens in Workers’  
Compensation Cases 
 

Courts have used the “original 
bargain” theory in a number of work-
ers’ compensation cases as a 
“purposive” method of statutory in-
terpretation.  With this interpretive 
method, judges look to the statute’s 
purpose and act as “faithful agents” 
of—or “cooperative partners” with—
the legislature in making decisions. 

In doing so, judges have taken notice 
of the remedial nature of workers’ 
compensation statutes and, in many 
states, concluded that the statute 
should be liberally construed in favor 
of the employee. Indeed, judges in at 
least one state have already narrowly 
interpreted recent restrictions on 
CTD compensability in order to up-
hold the remedial intent of the origi-
nal statute.31 And judges in other ju-
risdictions have used the “original 
bargain” lens to indicate that the leg-
islature intended the compensation 
of workplace injuries to be adjudi-
cated in the workers’ compensation 
system, not the tort system.32 

But the nature of the workers’ 
compensation “original bargain”—
and its common-law roots—has an-
other set of related implications. 
First, because workers’ compensa-

tion statutes displaced the common-
law tort system, judges should be 
reluctant to construe workers’ com-
pensation statutes such that they do 
not provide an adequate substitute 
for the rights the claimant would 
have at common law.  Indeed, early in 
the history of workers’ compensation 
jurisprudence, the Supreme Court 
implied that there might be due 
process limits to the elimination of 
common-law tort claims.33 More re-
cently, the Ohio and Oregon Su-
preme Court have used the right to a 
remedy, guaranteed in state constitu-
tions, to limit the “exclusive remedy” 
doctrine of workers’ compensation.34 
This method of interpretation is fa-
miliar from other contemporary con-
texts such as judicial scrutiny of the 
waiver of common-law rights 
through private contract in the em-
ployment relationship.  

Admittedly, the original bargain 
lens suggested here is counterintui-
tive. Most originalist forms of inter-
pretation look to the state of the 
common law at the time when the 
statute was enacted. Indeed, the 
groundbreaking Smothers decision 
from the Oregon Supreme Court em-
ployed such a method by relying on 
the state of the common law at the 
time the remedy clause in the state 
Bill of Rights was enacted.35 Despite 
the logic of such an approach in the 
state constitutional context, work-
ers’ compensation laws themselves, 
as statutes that displace and supple-
ment the common law, should gener-
ally be interpreted with reference to 
the current state of the common law. 
This method of interpretation is 
premised on a particular understand-
ing of the bargain: not as a static, 
one-time settlement occurring when 
the workers’ compensation laws 
were originally passed in the early 
part of the twentieth century, but as 
an ongoing trade-off between em-
ployees and employers—one that 
makes it easier to prove liability, but 
limits the amount of damages.36 In 
essence, every current worker, by 
participating in the workers’ com-
pensation system, is trading his com-
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mon-law right to bring a tort suit for 
the swift but limited remedy of 
workers’ compensation.  

The implication of this under-
standing of the bargain is clear: 
Workers’ compensation jurispru-
dence must keep pace with develop-
ments in common-law tort jurispru-
dence such that it remains easier to 
prove compensability in workers’ 
compensation than in the tort system. 
When workers’ compensation laws 
were first passed, the mechanism for 
achieving easier compensability was 
to remove the requirement that plain-
tiffs prove fault. But contemporary 
developments in tort law, particularly 
the ability to use ergonomic evidence 
to demonstrate negligence and causa-
tion, can put CTD claimants at a dis-
tinct disadvantage under workers’ 
compensation compared to tort law. 
If common-law jurisprudence recog-
nizes new methods of scientific evi-
dence, such as epidemiology or ergo-
nomics, as legitimate ways of allow-
ing inferences of causation, then 
workers’ compensation judges should 
follow suit. Otherwise, both employ-
ees and employers—depending on the 
case and the issue—could face disad-
vantages under workers’ compensa-
tion in ways that stray from the origi-
nal bargain of guaranteed compensa-
bility but limited damages.37 

An example of how judges can 
use the “original bargain” lens helps 
illustrate a way out of this dilemma. 
In jurisdictions that have raised the 
procedural burden of proof for certain 
injuries to “clear and convincing evi-
dence,” courts are likely to face the 
question of whether uncontradicted, 
credible medical testimony about the 
possibility that work activities 
caused the claimant’s injury, com-
bined with credible evidence and tes-
timony from the claimant about his 
work activities, is sufficient for the 
claimant to carry his burden of proof. 
The answer is not evident from the 
statutory language alone. Because of 
the heightened burden of proof, and 
the common-law requirement in most 
jurisdictions that medical testimony 

indicate a “probability” of work-
relatedness, many jurisdictions may 
be reluctant to grant benefits under 
this scenario. 

The “original bargain” lens sheds 
light on how to resolve this question. 
Recognizing that the original bargain 
was intended to provide greater cer-
tainty of recovery to employees, while 
limiting the amount of recovery, 
judges should assume that the legisla-
ture could not have intended to make 
it more difficult for claimants with 
legitimate, work-related injuries to 
prove compensability. The higher 
burden of proof is ostensibly designed 
to prevent fraudulent claims, not 
deny legitimate ones. If the judge is 
convinced that the injury was work-
related, then she must award benefits. 
However, current workers’ compen-
sation jurisprudence about the re-
quirements of medical causation and 
the ability to draw inferences about 
causation can make such an award 
difficult.  

Exploiting the Value of  
Ergonomic Evidence 
 

Ergonomics offers a potential 
way out of the conundrum for work-
ers’ compensation judges trying to 
obey the statutory requirement that 
the claimant prove work-relatedness, 
while fulfilling the original bargain of 
quick but limited compensation for 
legitimate work-related injuries. By 
demonstrating the risk factors pre-
sent in a particular workplace, ergo-
nomic evidence can allow a fact-
finder to infer that work activities 
caused the injury. Crediting such evi-
dence would require a greater recep-
tivity to inferences than many work-
ers’ compensation judges have dem-
onstrated, but these kinds of infer-
ences are frequently allowed in com-
mon-law tort claims, in occupational 
disease claims, and even by some 
workers’ compensation judges facing 
CTD claimants.  

As the common-law tort cases 
demonstrate, ergonomic evidence can 
give rise to an inference of causation 

in CTD cases. Indeed, ergonomics can 
play a critical role in both prongs of 
the legal and medical causation in-
quiry under workers’ compensation. 
For medical causation, testimony 
from a doctor or ergonomist regard-
ing the presence of risk factors in a 
claimant’s work activities that are 
known to cause CTDs can give rise to 
an inference that the work activity 
was “in fact” a substantial factor in 
causing the injury. In determining 
legal causation, the equivalent of the 
“proximate cause” or foreseeability 
inquiry, the claimant can present evi-
dence that the employer either knew 
that the claimant’s work activities 
were likely to cause CTDs based on 
the existence of an in-house ergo-
nomic program, or should have 
known based on industry norms or 
government standards. Such infer-
ences, increasingly common with the 
acceptance of ergonomics in com-
mon-law tort jurisprudence, are 
equally permissible and necessary in 
workers’ compensation cases. 

The potential role of ergonomics 
in determining the compensability of 
CTDs is analogous to that of epidemi-
ology in assessing claims of occupa-
tional disease from toxic chemical 
exposure. Like CTDs, occupational 
diseases from toxic chemical expo-
sure develop gradually, often take 
time to manifest themselves, and 
rarely offer visible signs of the causa-
tive agent. By comparing levels of dis-
ease among the population exposed 
to the toxic substance to a corre-
sponding control group, epidemiol-
ogical evidence offers a way to dem-
onstrate to the fact-finder that it is 
more likely than not that exposure to 
the toxic substance caused the harm. 
Although there has been controversy 
surrounding the use of epidemiologi-
cal evidence, its acceptance has 
grown as judges and commentators 
have recognized that it is often the 
only credible means of presenting evi-
dence on causation of occupational 
diseases.38 

Like epidemiological evidence in 
occupational disease cases, ergonomic 
evidence can be used to convince 
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workers’ compensation judges that 
CTDs are work-related.  Ergonomic 
studies can show that workplaces 
with job rotation, tasks that are per-
formed differently, or increased num-
bers of workers can have lower rates 
of CTDs. And specific, job-based er-
gonomic assessments can demon-
strate that the particular claimant’s 
work could have been done differ-
ently, with a decreased risk of devel-
oping a CTD. For example, there is 
considerable evidence that an in-
crease in the speed of the production 
line has led to a significant rise in 
CTDs among workers at many facto-
ries, a subject of recent labor disputes 
involving, for example, workers who 
make caps for Major League Baseball 
outside Buffalo and those who make 
cars for Honda in central Ohio.39 This 
kind of evidence—like epidemiologi-
cal evidence—can give rise to an in-
ference that the work activity caused 
the injury. 

Allowing these kinds of infer-
ences enables workers’ compensation 
law to take advantage of new scien-
tific techniques in order to make 
more accurate determinations of 
what injuries or illnesses should be 
compensable. This approach is also 
consistent with the original bargain 
because it takes account of common-
law developments in how causation 
can be proven, and provides greater 
certainty for the compensability of 
legitimate, work-related CTDs. 

Shifting the Burden Towards 
Employers in CTD Cases 

In order to uphold the original 
bargain for CTDs, workers’ compen-
sation judges should employ a bur-
den-shifting framework on the issue 
of “work-relatedness” analogous to 
that used for employment discrimina-
tion claims. Under this proposal, 
which could be employed by judges 
as a matter of common law, the claim-
ant would have the burden of estab-
lishing a prima facie case that the in-
jury or illness was work-related. This 
could be established with medical or 
ergonomic testimony that there is a 
substantial possibility that the injury is 

work-related, along with credible 
testimony from the claimant. Judges 
should explicitly take into account 
the difficulty in proving medical cau-
sation, allowing the claimant to use 
inferences and circumstantial evi-
dence. Because of the nature of CTDs, 
undisputed medical opinions on cau-
sation are entitled to particular defer-
ence, regardless of the presence of 
“objective medical findings.”  

Establishing a prima facie case 
would create a rebuttable presump-
tion that the injury was work-related. 
The burden would then shift to the 
employer to prove that the injury was 
not related to the claimant’s work 
activities. Besides introducing evi-
dence of non-work causes, the em-
ployer could then present evidence of 
ergonomic improvements already 
made in the workplace that benefited 
the claimant, before the injury oc-
curred, shifting the burden back to 
the claimant. This burden-shifting 
approach would bring workers’ com-
pensation systems closer to the origi-
nal vision of efficient compensability 
of legitimate claims.  

Indeed, there are existing exam-
ples of burden-shifting schemes in 
workers’ compensation law—either 
written into the statute or created by 
common law. The District of Colum-
bia’s workers’ compensation statute, 
for example, contains a presumption 
of work-relatedness for all claims.40 
Courts have held that to invoke the 
presumption, a claimant need only 
present some evidence of an injury 
and of a work-related event that has 
the potential to result in or contrib-
ute to the injury. Once the presump-
tion is triggered, the burden shifts to 
the employer to produce substantial 
evidence that the disability was not 
work-related. Tennessee also has a 
workers’ compensation approach, 
formulated by judges through com-
mon law, that takes account of medi-
cal realities. In Tennessee, a doctor’s 
testimony that work activities “could 
be” the cause of the injury establishes 
a prima facie case that, combined 
with the testimony of the claimant, 

can be enough to support an award of 
benefits in the absence of contrary 
evidence from the employer.41 

This proposal has the benefit of 
taking full advantage of the potential 
of ergonomics to demonstrate work-
relatedness as epidemiological evi-
dence has done in occupational dis-
ease cases. It accounts for the medical 
uncertainty surrounding cumulative 
trauma disorders in a way that places 
the cost of such uncertainty on the 
employer, not the employee, for rea-
sons familiar from tort law theory: 
The employer is the cheapest cost 
avoider and insurer, and is best able 
to spread costs. The proposed bur-
den-shifting framework would also 
be more faithful to the fundamental 
nature of the “original bargain,” by 
recognizing a wider range of claims as 
compensable but limiting individual 
compensation amounts. 

Some might argue that this pro-
posed burden-shifting approach 
would simply turn a workers’ com-
pensation hearing that would now be 
a “battle of the dueling doctors” into a 
battle of the dueling ergonomists. 
This change, however, would be a 
welcome development for policy and 
institutional reasons. With the cur-
rent system’s focus on medical causa-
tion, workers’ compensation disputes 
often turn on technical and uncertain 
medical questions, providing little 
incentive for employers to act to pre-
vent injuries.42 In contrast, disputes 
over how best to design healthy 
workplaces create powerful incen-
tives for employers to pay close atten-
tion to ergonomics. Employers will be 
on notice that attention to injury pre-
vention will count in their favor, 
while a lack of attention to ergonom-
ics can be used to hold them responsi-
ble under workers’ compensation. 
Further, from an institutional compe-
tence perspective, judges are simply 
better equipped to evaluate steps that 
employers could have taken in the 
workplace than they are to evaluate 
competing medical opinions on what 
caused a complex type of injury. 
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Reviving the Exclusive  
Remedy Doctrine 
 

The lack of compensation for 
CTDs might not be a problem if 
workers could bring tort actions for 
injuries outside the scope of the 
workers’ compensation system. Prop-
erly understood with reference to the 
original bargain, the “exclusive rem-
edy” doctrine should operate as a self-
correcting mechanism to insure that 
the workers’ compensation system 
keeps pace with the common law in 
tort. If CTDs, for example, are not 
compensable under workers’ com-
pensation, then workers should be 
able to bring a tort claim—without 
being barred by the “exclusive rem-
edy” doctrine. Indeed, this is happen-
ing already in states like Oregon and 
Ohio. If employers begin facing in-
creasing liability under tort from inju-
ries or illnesses occurring in the 
workplace, then they will no doubt 
pressure state legislatures to explic-
itly cover such claims under the terms 
of the workers’ compensation stat-
utes.43 This precise chain of events 
occurred in the past with occupa-
tional diseases and is unfolding today, 
increasingly, with psychological inju-
ries. In the context of cumulative 
trauma disorders, however, improper 
application of the “exclusive remedy” 
doctrine has, in addition to leaving 
workers without a remedy, disabled 
the system’s mechanism for evolution 
and self-correction. 

CONCLUSION 

The original bargain of workers’ 
compensation was premised on the 
assumptions that for work-related 
injuries, causation was relatively easy 
to prove, and that removing the fault 
requirement eliminated the biggest 
obstacle to compensability for plain-
tiffs. For the paradigmatic industrial 
accident, this premise was no doubt 
true. But for cumulative trauma disor-
ders, causation can be quite difficult 
to prove, especially since workers’ 
compensation jurisprudence empha-
sizes medical causation. 

Workers’ compensation judges 
should not hesitate to use the applied 
science of ergonomics to infer that an 
injury is work-related and therefore 
compensable. Under the burden-
shifting framework presented here, 
judges can make use of such infer-
ences for the benefit of both employ-
ees and employers, achieving results 
that more closely adhere to the origi-
nal bargain. Although workers’ com-
pensation statutes were written in 
the early part of the twentieth cen-
tury, their application and interpreta-
tion must be adapted to modern-day 
understandings of science, medicine, 
and the workplace. Judicial reliance 
on the principles of ergonomics to 
inform the laws of workers’ compen-
sation would be an important step 
towards achieving that goal. 
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