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Paean to an
Active Workerso
Compensation Agency

by John F. Burton, Jr. and Monroe Berkowitz

A fundamental objective of a work-
ers' compensation program is an
effective delivery system for the pro-
gram's benefits and services. If the
delivery system is impaired, other
basic objectives, such as adequate in-
come maintenance and complete
coverage, cannot be achieved.

The workers' compensation deliv-
ery system involves a variety of indi-
v iduals,  including employees,
attorneys, and physicians. Public and
private organizations, including em-

Figure A - Workers' Compensation Agency Resources

ployers, insurance carriers, courts,
and workers' compensation agencies,
are also part of the system.

Each of these participants in the
delivery system incurs costs in pro-
cessing workers' compensation cases.
The most efficient system delivers a
given volume of equitable and ade-
quate benefits with the smallest total
expenditure on administration. Dis-
tributional considerations aside, it
should not matter who incurs these
administrative costs, be it the insur-
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Agency Budget Per
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(millions of dollars)

Effiil srates with private insurance carriers.
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ance carrier sPending money to inves-
tigate a case, a plaintiff incurring legal
fees, or the workers' comPensation
agency actively administering the
case,

It is theoretically possible that the
most efficient delivery system is one
in which every injured worker hires a
lawyer who litigates each case. We
believe, however, that the theorY is

faulty and that the l it igious at-

t4es *fue#vy 6s fmx.l'{-ty
mosphere - which is the hallmark of
so much of workers' comPensation
administration - is not a sign of effi-
cienry. The prevalence of litigation, in
our view, is instead a reflection of how
poorly the workers' comPensation
agencies are doing their job.

Im many jurisdictions, the agencies
confine their activities to adjudicating
disputes, to the neglect of other roles
they might play. In our view, if more
resources were devoted to state work-
ers' compensation agencies and if the
agencies had a more balanced view of
tlieir several functions, the overall
efficiency of the system would be im-
proved. We briefly discuss possible
igenry functions and the resources
devoted to administration in this arti-
cle.
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Table 1. Administrative Burdens and Resourceg

Flrst
Covered RePorts AgencY

Workforce (indemnity Agmcy Budget

Jurisdiction (millions)" cases) Staff (millions)

A. States with Private Insurance Cariers

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
Dist. of Col.
Florida
Georgia
Hawaii
Idaho
Illinois
lndiana
Iowa
Kansas
Kenhrcky
Louisiana
Maine
Maryland
Massachusetts
Midrigan
Minnesota
Mississippi
Missoud
Montana
Nebraska
New Hampshire
New fersey
NewMeico
NewYork
North Carolina
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas
Utah
Vermont
Virginia
Wisconsin

Nevada
North Dakota
Ohio
Washington
West Virginia
Wyoming

r.487
0.2u7
1.612"

(0.625)
11.330
1.597
1.500

(0.200)
0.385
4364
2.405
0.424
0.350
3.811
(1.550)
(1.140)
(0.80s)
0.925
(1.100)
(0.420)
(1.430)
(2.280)
(2.900)
1.580
0.750
2.100
0.403
(0.s65)
(0.390)
Q.e70)
(0.400)
c/.200)
2.000
(0.865)
1.062

(5.000)
(0.320)
1.380
0.237
r.194
4.\ffi
0.700

(0.209)
(2.0s0)
1.990

0.455
0.268
4.370
2;t76
0.5il
0.140

(39,221)b
10,439
28,01,4
76270

1400'820F
(40,640)b
39,V3
4;tA
9,991

81149
50,s44

(38,087)b

74,233
24,W7
32376
(47,339)b
37,7*
r3343
(40,448)b

89,580
39,552
15,643

176gfi
Q9,7cf.)b
12,147
15327

6,m
2t5,5V2

29,207
27,402
41,033

145,931

25811
(20,804)b
38,522

162;101
9,449

52,0?3
6,773

72,774
3,732

113,198
u,470
30472
(11659)b

2r $ 0.s73
54 5.853

245 10.879
115 3.457
82r 45.000
53.5 2.572
89 2.295
18 0.420
63 2.254

508.5 25.1U
162 7.351
122 3.287
84 4.626

142 5.532
30 0.800
u l.mo
52 2.018

104 4.299
85 3.818
&t 2.817

't22 ,A7
130
r94 8.470
150.5 5.657
76 2.800

r25 4.500
230 8.200
28 7.A/7
27 1.000

1.430
54.818
3.397
2.614

31.2U2

2.757
3.762
rsU
0.67
7.ffi
0.n9

87
85.42
17
24

329
2r

777 5.500
93 4.273

730 29.208
77 2.953

73s9
7,137.49 45.115

470 14.598
51 2.258

JO

7,ffi
9'1.
74

66s

B. States with Exclusive State Funds

Notes: . Data in the parentheses are from Nelson (1988)'
b Data in the iarentheses are for all first reports, including [at least in some statesl

nonindemnity cases, since the state does not rePort the number of indemnity cases

separatelY.

" Data for California provided by the California Workers' C-ompensation lnstitute.

Source: U.S. D€Partment of Labor (1988), unless otherwise noted'
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Workers' Compensation
Agency Resouices

TWo measures of workers, compen-
sation agencyresources relative to ad-
ministrative burdens are shown in
figure A. National averages for all
states with available data are shown.
Separate figures also are shown for
those states with private carriers (in-
cluding those states with competitive
state insurance funds) and for those
states with exclusive state insurance
funds. Exclusive fund stateis generally
do not distinguish between iesources
devoted to running the workers, com-
pensation agency and resources ex-
pended in administering the state
insurance fund, and thus the data are
not comparable with data from states
with private @rriers.

The average number of staff mem-
bers per million covered workers, for
all jurisdictions, is 190.2. (Four such
Administrative Resource to Burden
(ARTB) ratios are shown in table 2; all
are derived from the data in table 1.)
The states (induding the Dstrict of
Columbia) with private carriers have
on, average 123.9 staff members per
million covered workers, while the
comparable figure in the states with
exclusive state funds is 654.5.

Another comparative measure of
staffing levels, which is shown in ta-
ble 2, is the number of staff members
per thousand first reports of injuries.
The national average is 5.4; the aver-
age for states with private carriers is
3.7, and the average for exclusive
fund states is 23.4 staff members per
thousand first reports.

In addition to sufficient staff, an-
other important resource of workers,
compensation agencies is budgetary
support The results in figure A indi-
cate that states with private carriers
have state workers'-compensation
agenry budgets that average $5.4 mil-
lion per million covered workers. In
jurisdictions with exclusive state
funds, budgets are, not surprisingly,
considerably highea av eraging $27.9
million per million covered workers,
The national average is $7.8 million
per million covered workers.

Another measure of agency bud-
gets relative to workload is included
in table 2. For every one thousand first

Thble 2. Adminishative Resource to Burden (ARTB) Ratios
No. of Staff Members Agencn Budget (in thousands)
Per Million

Covered
Workers

Per Thousand Per Million Per Thousand
Fhst Covered First

Workers

'Alabama

Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
Dist. of C-ol.
Florida
Georgia
Hawaii
Idaho
Illinois
lndiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massadrusefts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
New Flampshire
NewJersey
NewMexico
New York
North Carolina
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
fuuth Dakota
Tennessee
Texas
Utah
Vermont
Virginia
Wsconsin

Average
(No. of States)

14.7
260.9
152.0
185.5 . '

. 72.5
31.6
59.3
90.0.t63.2

. 116.5
- 67.4

287.7
240.0
37.3
18.1
29.8

_ 64.5
712.4
n.3

200.0
85.3
57.0
6.9
95.3

101.3
59.5

570.7
49.6
69.2

140.0
237.7
45.5
d5.5

626.2

277.9
52.6
71.7
20.1.
79.7
30.0

57.r
45.7

723.9
(42)

B. States with Exclusive State Funds
Nevada 1,ffi9
North Dakota 2&.9

311.0
537.6
848.4
3&.3
&5.s
(6)

(0.s)
5.2
8.7
7.7

(2.0)
(1.3)
2.3
4.4
6.3
5.0
3.2
(3.2)

0.4
7'4 t
't.6D

Q.2)
23
6.3
(3.0)

2.2
3.8
4.9
0.7
v.n
2.3
1.8

$ 385.3
28323.7
6,74f.8
5,531.2
3,9n.8
u8s.5
1,530.0
2,100.0
5,839.4
5,770.9
3,055.5
7,752.4

73,2'.t7.7
1,45't.5

481.9
8V.2

2,5$.8
4,647.6
3,470.9
6,7U7.1
3,529.4

2,920.7
3,580.4
3,733.3
2;t42.9

20347.4
7,906..2
2,5&.1

3,575.0
9,W2.5
1,698.5
3,Ar7.3

293ffi.4

8,596.9
2,726.1
6,443.0

575.4
1,7il.8
1,1,47.4

3;r70.7
2,747.2
5361.2

(41)

54,052.6
71,,018.7

21320.9
27,W.0
't6,128.6

27,9U.r
(s)

7,811.5
(46)

$ (14.5)
561.5
388.3
212.5

(112.3)
(61.8)
fi.7

101.5
225.6
295.E
145.4
(86.3)

10.8
47.5 t
623 ?

(90.8)
101.1
211.7

(124.8)

94.6
1,13.0
ln.o
25.5

Q75.r)
8.7
65.2

21r.0
300.8
115.3
122.0
7@.4

145.2
(n.4)
17.8
45.0
u.6

124.9
62.1

153.8
(38)

2,2973
791.3

1324.2
490.9

(144.r)
1,009.5

(s)

2533
(38)

8.3
7.7
3.1
J.J

76.2

3.3
(0.8)
0.5
2.0
2.2

3.7
(38)

57.4
19.0
12.0
&}.4
15.4
(3.3)

2.2
7.4

23.4
(6,)

Ohio
Washington
West Virginia
Wyoming

Average
(No. of States)

C. All States

Average
(No. of States)

190.2 6.4
(48) (M)

Note: Ratios in parentheses are not
explained in notes to table 1.

Source: See table 1. ,.

comparable to those in other states for neasons

A. States with Private Insurance Carriers
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reports, the national average for agen-
ctbudgets is $253300; exclusive fund
states average $1,009,500 and states
with pr ivate carr iers average
$153,800.

The differences shown in table 2
between the averages of ARTB ratios
for states with private carriers and
those with exclusive state funds are
not surprising; state agencies in exclu-
sive fund states often have added ad-
ministrative responsibilities associ-
ated with the operation of the fund. ln
order to focus on agency administra-
tive functions that do not encomPass
operating an insurance fund, we con-
centrate in the remainder of the article
on jurisdictions with private carriers.

Vafiations among states with Pi-
pate catierc. The results for the states
with private carriers shown in tables 1

and 2 must be used with caution,
since they are largely based on a vol-
untary survey conducted by the U.S.
Department of Iabor and the Interna-
tional Association of Industrial Acci-
dent Boards and Commissions. Some
states provided either inolmplete or
incompatible data or - in the case of
New |ersey and Vermont - no infor-
mation. Although, as indicated in the
table notes, alternative sources of data
were sometimes used, there are a
number of gaps and "soft" data in-
cluded in the table.

Throwing this cautionary note to
thewind, we will expressour surprise
at the considerable variation in the
results shown in tables 1 and 2 for
states with private carriers. For exam-
ple, the number of staff members Per
million covered workers varies from
14.1 in Alabama to 626.2 in Oregon.
The extremes in terms of number of
staff members Per thousand first re-
ports of injuries are from 0.4 in Indi-
ana to 1,6.2in Oregon'

The financial data also show con-
siderable variation among iurisdic-
tions. Alabama has a budget that
provides $385^300 per million covered
workers; Alaska'sbudget, at the other
extreme, is $28,323,700 per million
covered workers. Among the con-
tiguous states for which data are
aiailable, Oregon ranks first with a
budgetof $29,380100 per million cov-
ered workers. AgencY budgets Per

thousand first rePorts
$10,800 (in Indiana) to

terms of either the number of staff

members per million covered work-
ers or of igencY budget Per million
covered workers, Alabama, Colo-
rado, Indiana, Iowa, Tennessee, and
Utah are in worse shape than Illinois.

More is Better?
There are minimal levels of re-

sources necessary for the operation of

an effective workers' compensation
agency, and some states do not aPPear
to"havi met that threshold. We are not

suggesting, however, that more re-
sources are always better. This is par-
ticularly tme if the ample resources
are primarily devoted to supporting
the tdjudication function of the agen-
cy rather than the other functions of a
modern workers' comPensation
agency.-We'have 

elsewhere discussed in
some detail the four administrative
functions of a workers' compensation
aqency (Berkowitz and Burton 1987,
Ciapier 4). The record keeping func-
tion is present in all agencies to some
degree. Each workers' compensation
case begins with a first report of the
injury. The state then requires both
subs6qnent rePorts on the case and
information on the eventual disposi-
tion of the case.

Some state workers' comPensation
agencies go further and are also con-
cerned with the monitoring function'
This function involves procedures for

checking on the performance of car-

riers, employers, and others in the
delivery system. It also encomPasses
providing advice or sterner strictures
if the performance of carriers or em-
ployeri falls short of standards estab-
lished by the agencY.

Another grouP of agencY Pro-
cedures has to do with the evaluation
of the worker, Particularly if the

worker has a permanent disability. In

some states, the agency itself takes on

the responsibility for determining the

extent of permanent disability. Jn

other states (probablY most), the

agencies do almost nothing in this

area; the parties reach some agree-

ment or resort to the contested pro-

cedures.
The fourth agency function is ad-

judication which is undertaken bY
ihe workers' crompensation agencies

range from
$760100 (in

Oregon).
Slgnificance of the data.We would

like to provide quantitative results
from a cost-benefit study demonstrat-
ing the optimal size of a work-
ers'compensation agency as meas-
ured bv the number of staff members
or size of the budget. Even more'use-
ful would be stritistical proof of the
best Administrative Resource to Bur-
den (ARTB) ratios for effective work-
ers'compensation agencY Perform-
ance, since these ratios could be used
for states of variouS sizes.

There is, unfortunatelY, no such
quantitative evidence' We instead of-
fer our qualitative observations based
on our contacts with various state
workers' compensation Programs
during several decades of research
and consulting.

$#p3g# #s'ss€#s#s
secffer $s'**rw eecmd*
#rysd#*# tr#s#$.dtrd:s$

One observation is that some state
workers' compensation agencies
clearly suffer from inadequate re'
sourcet which limits their effective-
ness. While theminimum level of staff
and dollars necessry to be effective
cannot be precisely specified, the evi-
dence from Illinois is suggestive.

Two studies of lllinois' workers'
compensation Program were sum-
mariled in the May/lune issue of the

Monitor. Both concluded that addi-
tional agency funding was needed. It
is particulariy noteworthy that Carol
Cain Hughes, representing the Illinois
Chambei of Commerce, concluded
that the Illinois Industrial Commis-
sion "faces severe staff, equiPment,
and data constraints because of fund-
ing limitationJ' (Hughes 1989' p.7).

Assuming for the sake of argument
that the Illinois workers' comPensa-
tion agency has - relative to its work-

load - inadequate resources, the data

in table 2 suggest that several other
states are in similar circumstances'
The available-data indicate that in
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in almost all states. Each state has
procedures to adjudicate disputes be-
tween the parties, which typically in-
volve disagreements crcncerning the
nature and extent of permanent dis-
ability.

In some states, providing a forum
for adjudication is the primary func-
tion of the workers' compensation
agenry. We believe this is not the ideal
allocation of agency resources and
personnel. Rather, a shift in resources
to record keeping, monitoring, and
evaluation is desirable, especially
since these are complementary func-
tions.

$fuK$* epe p.ss*s.$v##$

ss dmsdrmfu$m

Effective monitoring requires rec-
ords and the standards that are
monitored largely come from the
evaluation function. These three cate-
gories of administrative functions
may substitute for the adjudicative
function. To the extent that funds for
the records, monitoring, and evalua-
tion can be found, adjudication funds
might be saved. If the parties know
what to do (evaluation), if they be-
lieve that what they do is a matter of
concern (monitoring), and if the agen-
cy has knowledge of what they do
(record keeping), adjudication of dis.
putes should be minimized.

Present Stafus of Monitoring
A certain type of monitoring is al-

ready used in many state workers'
compensation programs. As part of
the adjudication process, a significant
portion of the workers' compensation
agency resources are devoted to as-
suring that the parties comply with
their obligations under the law. This is
done by investigating their behavior
when some complaint is made and
then invoking applicable penalties.
The most extensive policing of the
delivery system probably occurs
when the worker is dissatisfied with
an action of the carrier or employer
and pursues the matter under one or
more of the disputeresolution mecha-

nisms available, most likely by litiga-
tion.

We recrcgnize that a workers' com-
pensation agency has a statutory obli-
gation to police compliance with the
law and to provide a forum for dis-
pute resolution. We believe that agen-
cies should, however, devote more
resources to monitoring the general
performance of carriers as they clrr!
out their administrative functions un-
der the law

An active agency stanc€ in favor of
monitoring has several advantages
that should foster achievement of the
basic goals of the program. Monitor-
ing forces the agency to be quite spe-
ci f  ic  about the standards of
perforgrance that are expected in the
prevention of injuries and the deliv-
ery of benefits. If this information is
communicated to carriers, attorneys,
and workers, it should help eliminate
disputes before they arise by reducing
doubts about acceptable practices.

Active monitoring has another ad-
vantage. The agency must gather in-
formation on the extent of compliance
(or lack thereof) with the objective
standards of performance. The agen-
cy thus becomes aware of errors of
omission, where daims are not being
handled in a prompt and efficient
manner, even before the omissions
becrcme the cause of formal disputes.
The agency can deal with carriers to
correct the problems prior to the com-
menc€ment of the formal dispute res-
blution procedures.

Monitoring also should allow early
identification of trouble spots that
may require changes in agency prac-
tices or even legislation before the
problems become too serious.

Levels of Monitoring
Monitoring can be conducted on

three levels. It is possible to conduct
1) micro-monitoring (examining in-
dividual cases), 2) macro-monitoring
(looking at a pattern of cases to deter-
mine the quality of the perforrnance
of carriers, rehabilitation counselors,
or whoever else is charged with
providing benefits and services), and
3) program monitoring (examining
agency or system performance and
making recommendations to the leg-
islature for possible changes).

Micto-monitofing. The typical
workers' compensation agency now
does some micro-monitoring at the
level of the individual case. First re-
ports are screened for errors in most
states. In some states, notices of first
payment are audited for cprrectness
of the calculations and timeliness. In a
few programs, denials are examined
to determine if there is an adequate
basis for the nonpayment of compen-
sation.

Such auditing of performance at the
individual case level is valuable in
assuring that the goals of the system
are being met.  In most states,
however, performance at this first
level of monitoring could be im-
proved, particularly through greater
use of computers. Records could be
kept of receipt of the various forms.
These would be edited and checked
for relevant items by the computer;
errors would be noted and appropri-
ate action taken. At this point, a letter
or notice could be generated by the
computer and sent to the carrier.

Macro-monitoring. The typical
workers' compensation agency relies
almost exclusively on the first level of
monitor ing.  Certain advantages
should accrue if efforts at the first
level were supplemented by monitor-
ing at the second level, where the
patterns of conduct of carriers and
other participants in the delivery sys-
tem crculd be observed. The timeli-
ness of the reports could be checked
and a record kept of the general prac-
tices of the erriers in filing reports on
time.

These reports of individual carrier
performance might be published
periodically, with the names of the
carriers identified. Mere publication
of such reports, assuming that the
reports are accurate and that dif-
ferences among carriers are ac-
counted for, can serve as a powerful
monitoring tool. Carriers that are
egregiously deficient can also be con-
tacted and queried about the way
they are discharging their statutory
obligations. A continued pattern of
deficient operations might call for
harsher penalties.

There are obvious efficiencies in
macro-moni toring. Resources now in-

dtr
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volved in the detailed examination of
individual cases might be used with
greater efficienry in examining broad-
er patterns of crcnduct. Concentrating
on the individual case can sometimes
obscure the broader patterns. On the
other hand, we must note that indi-
vidual equity croncerns are probably
best addressed by focusing on the in-
dividual case.

There are certain trade-offs to be
considered here. Some workers may

Fftere #re ceflfssep
ftr#d##ff$..,.

not receive the attention now being
given to individual cases if resourc€s
are withdrawn from the individual
case monitoring. On the other hand,
inst i tut ing a sound system of
monitoring at the second level may
assure that many cases that are poorly
handled but do not otherwise come to
the attention of the agency will be
routinely handled in better fashion.

Carriers could be monitored on as-
pects of their performance that go
beyond their ability to file forms com-
pletely and on time. Admittedly, once
we go beyond these simple checks on
performance, the monitoring tasks
become more sophisticated. lrquiries
might be made as to the practices of
the carriers in denying claims, in con-
testing claims, in settling claims, or in
any of the other aspecb of their per-
formance.

Here the results of the monitoring
may be the setting of norms in par-
ticular areas and the counseling of
carriers who appear to be deficient. It
may be that one of the results of the
monitoring in this area would be an
educational program based on the
solid information garnered from the
moni toring experience.

Monitoring atthe second level need
notbe confined to the carriers. Itis, for
example, also possible to monitor the
performance of  rehabi l i tat ion
providers in the discharge of their
duties. As with the carriers, it will be
desirable to monitor not only the effi-
ciency of case handling, but also some

of the qualitative aspects of the re-
habilitation practices. What are the
records of the various providers in
terrns of the cases selected, the types
of services offered, and the results
obtained?

Raw case-load comparisons proba-
bly will not do. It will become neces-
sary to devise a more sophisticated
monitoring system that standardizes
relevant differences such as age, exPe-
rience, and the geographical location
of candidates for rehabilitation.

Monitoring at the macro level
might also be extended to agency per-
sonnel as they discharge their duties.
The average length of time that dif-
ferent administrative law judges take
to issue opinions after hearings are
completed can be examined to identi-
fy bottlenecks and dbrnucopias.

Prcgram monitoing. There is a
third level of monitoring designed to
evaluate the performance of the sys-
tem as a whole - program monitor-
ing. Each year the agency should
report to the legislature as to how its
statutory duties are being discharged.
Reports might be made in such areas
as accident prevention, case Process-
ing, adequacy of benefits, and re-
habilitation.

In the area of prevention, the infor-
mation normally and routinely Pro-
duced by the system can be used to
help achieve the workers' comPensa-
tion program's goal of a safe and
healthful working environment The
first report of injury traditionally has
served to alert the safety community
to danger spots, where safety re-
sources ought to be allocated and in-
spections should be conducted. Such
data can be used together with Oc-
cupational Safety and Health Admin-
istration (OSHA) information and
data from the U.S. Department of Ia-
bor on employment by firm and in-
dustry to create basic measures of
accident experience.

Program monitoring will also in-
clude overall measures such as the
number and type of cases processed
during the year, the propensity to liti-
gate, and the efficiency of dispute res-
olution procedures. ComParisons
with other states is an important as-
pect of program monitoring, al-

though this is a challenging task be-
cause of the paucity of comparable
data. Some data that permit at least
rudimentary interstate crcmparisons
are currently available from the U.S'
Department of labor, the Social Se-
curity Administration, and the Na-
tional Council on Compensation
Insurance. (The advantages and dis-
advantages of these data are dis-
cussed in Burton, Schmidle, and
Whitney,1988.)

C o mplicatio ns f ot macto -mo nit or'
ing.The design of an agency Progam
for macro-monitoring is more diffi-
cult than for program monitoring or
micro-monitoring. One reason is that
five specific tasks of macro-monitor-
ing can be identified:

1. the design of the reporting sYs-
tem, indicating what performance
standards will be monitored and ex-
actly what data are needed to deter-
mine the extent of compliance with
the standards. This task requires close
coordination with the design of the
data system; it also requires close co'
ordination with the various oPera-
tional units that will qrnduct micro-
monitoring in order to produce per-
formance standards and data that are

?Tas d#$rg's€ ..,
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consistent with both micro-monitor-
ing and macro-monitoring. In addi-
tion, this task requires coordination
with the unit responsible for program
monitoring so that the perforrrance
standards and data produced are use'
ful for both macro-monitoring and
program monitoring

2. the testing of the reliability and
validity of the data produced by the
data system so that necessary changes
in the performance standards or data
system can be made;

3. the production of tables or other
reports indicating Patterns of per-
formance by carriers, employers, at-
torneys, and other participants in the
delivery system;

4. suggesting appropriate remedial
action for those delivery system par-
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ticipants who are identified as crcnsis-
tent violators of the performance
standards; and

5. agency enforcement activities,
which could include negotiations
with carriers or other parties as well
as the assessment of penalties.

Agency Structure for
Monitoring

We visualize the three types of
monitoring largely taking place in
three different units within a workers'
compensat ion agency. Micro-
monitoring would be performed by
the unit or units with day-today op-
erational responsibilityi this level of
monitoring is an important compo-
nent of the processing of individual
cases. (If the carrier is paying inap-
propriate benefits to a particular
worker, the resolution of a dispute
between the carrier and the worker to
ensure that the properamount is paid
is a form of micro-monitoring.) Be-
cause micro-monitoring is so inter-
twined with the everyday operational
responsibilities of the agency, this
function will almost inevitably be per-
formed by the unit with operational
responsibility.
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Macro-monitoring is not common
among state workers' compensation
agencies, in part because the function
is not intertwined with everyday op
erational activities. The search for syr
tematic patterns of behavior by
carriers or employers or other partici-
pants in the workers' compensation
program, and the initiation of effec-
tive agency activities to deal with del-
eterious patterns, is a function that
needs to be carefully nurtured. If mac-
ro-monitoring is assigned to a unit
that has operational responsibilities,
the function will almost certainly be
the first activity to be sacrificed if re.
sources are being taxed - even if, in
the long run, macro-monitoring will
ease the work burden and iurprove
the effectiveness of the agency.

Because macro-monitoring is such
a vulnerable (though valuable) func-
tion, we recommend that a separate
unit be established that would per-
fonn four of the tasks associated with
macro-monitoring, leaving the fifth
task (enforcement activities) to the di-
rector or the general counsel of the
a8ency.

The third level of monitoring.'-
program monitoring - should be
performed by a research unit. This
level of monitoring has a huge poten-
tial payoff since it can shed so much
light on the operations of the pro-
gram.

Conclusion
An active state workerJ compensa-

tion agency-an agency that concen-
trates on record keeping, monitoring,
and evaluation - is the key to an
efficient delivery system. Moreover,
macro-monitor ing and program
monitoring, rather than micro-
monitoring, are the preferred forms of
monitoring.

Notwithstanding our views on the
proper functions of a workers' com-
pensation agency, the emphasis in
most state workers' compensation
agencies is on adjudication, not on the
other administrative functions such
as monitoring and evaluation. Many
state agencies fell into this role of
being an adjudicatory body by de-
fault When state workers' compensa-
tion laws were first enacted, the
prevalent view was that the programs
would be largely self-administering,
since benefit amounts and durations
were specified in the statutes.

Unfortunately, in practice workers'
compensation proved to be a complex
program that required numerous ct)n-
troversial decisions. A substantial de-
livery system was needed to make
these decisions, and essentially states
had to choose between two types of
delivery systems.

One choice for the delivery system
allowed the private parties to work
out their own arrangements for the
administration of the act State agen-
cies largely acted as quasi-courts to
adjudicate those disputes the parties
could not resolve by negotiations.
This approach was taken in most
states.

The alternative type of delivery sys-
tem turned to the state workers' com-
pensation agency to fill the emerging
need for administration; the state
agency pursued the record-keeping,
monitoring, and evaluation roles.
This approach was chosen in only a
few states, of which Wisconsin is
probably the best example.

The delivery system that makes the
workers' compensation agency pri-
marily a quasi-court was chosen in
most states for a mixture of reasons,
This "passive agenct'' approach re-
flects in part the interests of attorneys
and others who benefit from a deliv-
ery system that operates largely on
the basis of private negotiations and
lit igation. Another reason is that
workers' compensation adminiska-
tors in most jurisdictions have not
pursued the active state workers'
compensation agency model, often
because these administrators were
drawn from the ranks of practitioners
who had never seen the active-agency
model in operation.

Still another important reason why
the passive workers' compensation
agency approach was chosen is that
efficiency is often equated with a
small budget for the workers' com-
pensation agency. State legislators
often act as if the expenditures for
running a state agency are the only
relevant cost of the delivery system.
They apparently fail to recognize that
by holding down agency budgets
they provide a strong incentive for the
litigation-based approach to a deliv-
ery system. This is a myopic view of
efficiency, because what is often not
appreciated is that a low-cost agency
is not cheap when the total admin-
istrative costs of the delivery system
are considered.

Another possible reason for the use
of a litigious delivery system is that
workers may assume that they are
unlikely to be injured on the job. As a
result, they may be unwilling to sup-
port an active agency, which requires
both a long-term commitment of time
to be established successfully and re-
sources on a crontinuing basis. When,
however, workers are injured on the
job (to their surprise), they can obtain
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crucial assistance from lawyers on
short notice, Thus, unwillingness to
think about the unpleasant topic of
work-related injuries fosters litiga-
tions, since legal services can be pur-
chased after the injury occurs, but
good administration cannot.

These are the primary reasons why
the litigation model for the benefits
delivery system has been chosen in
most states, even though the active
workers '  compensat ion agency
model holds out the promise of great-
er efficiency when the administrative
costs of all the participants in the de-
livery system are considered. Unfor-
tunately, given the dominance of the
lawyers in the design and implemen-
tation of most workers' compensation
programs, the chances of moving
workers' compensation agencies in
the direction of active administration
are limited.

This dominant role of lawyers in
most states means that efforts to shift
resources from adjudication to func-
tions such as record-keeping and
monitoring are likely to beunsuccess-
ful. Efforts to increase the budgets of
workers' compensation agencies in
those states with low Administrative
Resource to Burden (ARIB) ratios (as
shown in table 2) are also likely to
encounter substantial obstacles. The
rec€nt side-tracking by lawyers of the
Illinois workers' compensation re-
form effort - discussed in the fuly/
August issue of the Monitor - is il-
lustrative of the difficulties likely to
be encountered in efforts to reform
the delivery system.
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payment, since payment later will
clearly involve additignal administra-
tive costs and/or penalties. In such
cases, what would seem to be a clear
win-loss proposition can still benefit
by a mediation session conducted by
a savvy conciliator.

In general, however, state officials
thinking about integrating mediation
programs into their workers' com-
pensation systems should be cau-
t ious.  Mediat ion has proven
beneficial in Massachusetts and
elsewhere. Nonetheless, to the extent
that payments of workers' compensa-
tion benefits are required to be a func-
tion of lost wages, the scope of issues
subject to mediation is very narrow.
Furthermore, where other sorts of in-
'demnity benefits are allowed, there
are probably more efficient ways to
reduce both litigation and the need
for formal adjudicatory proceed-
ings.rr
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ability to control rehabilitation plan
content, goals, costs, providers, modi-
fications, etc. by voluntarily agreeing
to the plan.

The Maine workers' compensation
program, therefore, retains its volun-
tary option while also addressing an
infured worker's need for return-to-
work assistance. The use of the re.
habilitation fund to pay for services
ordered and the assessment of an ad-
ditional levy on the employer/insur-
er for such successful plans are
similar to the rehabilitation provi-
sions adopted by the Massachusetts
state legislature in 1986.6

The overall purpose of rehabilita-
tion in Maine remains as initially con-
ceived and spel led out in the
introduction to the rehabilitation sec-
tion of the statds workers' compensa-
tion statute: ". . . restoration of the
injured employee to suitable employ-
ment, to the maximum extent practi-
cable,  consistent wi th the
priorities. . . ." This means that the
system remains essentially a re-em-
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